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JOSEPH DAINOW 


The Planiol Treatise on the Civil Law: 
French and Louisiana Law For 
Comparative Study 


I 


The English translation of the long-famous Planiol treatise on the 
civil law’ is a very significant contribution to the increasing potential of 
comparative legal studies in English language areas. Comparative law, 
as such, probably goes back to the early centuries of the first communica- 
tions between different communities, but its development along scientific 
and scholarly lines is a fairly recent matter. Within the present genera- 
tion, there has been both an intensive and an extensive surge in this 
development, primarily in Western Europe but also in the United 
States and in other countries. 

Due to their historical development, most of the English language 
areas of the world have the common law system, but there have been 
very few English translations of French works representing the first 
and most pervasive of the modern civil law systems. The present avail- 


JosepH Datnow is Professor of Law, Louisiana State University School of Law. 

' Planiol, Civil Law Treatise. An English translation prepared by the Louisiana State 
Law Institute from the original French Planiol, Traité Elémentaire de Droit Civil 
(3 vols., 11 and 12 ed., 1938 and 1939). Six volumes, West Publishing Company, 1959. 

The three French volumes are in small print as well as substantial in size. The 
English translation is set in a much more readable type and a more attractive format, 
with two English volumes for each French volume, thereby making a total of six 
volumes; however, to preserve the identity of the references to the French original, 
these are numbered “Volume 1, Part 1” and “Volume 1, Part 2,” and so forth. 

The translators were Judge Pierre Crabites (vol. 1), Judge Robert L. Henry (vol. 2), 
and Professor Jaro Mayda (vol. 3); in the final editorial preparation of the manuscript 
by the Director of Legal Research of the Louisiana State Law Institute, Carlos F. 
Lazarus, the parts were co-ordinated into a coherent whole. 

The detailed Analytical Table of the contents of the whole work appears at the 
beginning of the first volume, and the alphabetical subject index appears at the end 
of the last volume. For convenience, there is a condensed Summary of Contents in 
the front of each of the six volumes; also, in Part 1 of each of the three volumes, there 
is a Bibliographical Index of the most useful and most often cited works of civil law. 
A further research aid which has been inserted in this English edition is the topical 
section index at the beginning of each chapter. The Concordance Tables show the 
appropriate Planiol reference for each Louisiana Civil Code article, and the converse 
references to Louisiana Civil Code articles from the Planiol sections. All told, every 
conceivable facility has been made available for the ready and useful consultation of 
this work. 

For the Planiol translation, acknowledgment is due to the Louisiana State Law 
Institute, which had the project on its agenda for many years; and recognition is due 
to the West Publishing Company for making its publication possible. 
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ability in English of the comprehensive Planiol treatise on the French 
civil law enlarges the horizon of comparative study for those innumer- 
able scholars and students who are outside the pale of the language bar- 
rier. In combination with the French civil law there is also another 
source which has not yet been tapped very much, and that is the Louisi- 
ana civil law. 


II 


The story of the Planiol translation begins with a problem in Louisi- 
ana, and what has already been achieved there may also be a boon to 
comparative legal studies in any predominantly English language area. 
In explanation, a few comments about background are necessary. The 
civil law in Louisiana is not the whole legal system but only those parts 
contained in the Civil Code, namely, the law of persons and the family, 
property, successions, and donations, obligations and the various private 
contracts (most important of which are sale and lease), the security 
devices of pledge and suretyship as well as privileges and mortgages, 
plus the acquisitive and liberative prescriptions. In a civil law country, 
the so-called civilian method of thinking and the civilian techniques 
are considered as characterizing also the nature and development and 
interpretation of other areas of that country’s legal system; but it is 
not within the scope of this discussion to deal with that question as it 
might relate to Louisiana. 

In a civil law system, relatively great importance is attached to the 
writings of outstanding jurists and scholars. The comprehensive scope 
of their work and their penetrating analysis provide an understanding 
of the civil law type of a codified legal system. These commentaries 
bring out the shades of meaning as well as the potentialities of an in- 
tegrated system of general principles such as are embodied in a civil 
code. This systematic exposition is characteristic of the civil law and 
is essential to its healthy growth and development. 

In its one hundred and fifty years in the American polity, the 
Louisiana civil law has had very little of this kind of commentary. Dur- 
ing the last few generations, the people as a whole and the legal profes- 
sion in particular have lost the former language facility of utilizing 
French and Spanish materials. It was also to be expected that the de- 
velopment of the civil law areas of the Louisiana legal system would 
absorb many general influences as well as particular solutions and even 
fundamental techniques from other areas of its own law and from the 
common law of other jurisdictions. Socially desirable solutions which 
best served all the interests involved were taken from wherever they 
could be found—mostly, of course, from materials in the English lan- 
guage. There has been considerable difference of opinion as to the 
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extent of this phenomenon and the degree of its effect, but it hardly can 
be disputed that the process was only natural under the circumstances. 

During the past twenty-five years, the law schools and the law reviews 
have been reasserting a substantial measure of the civilian approach. 
There has been a growing awareness of the situation and the problem, 
and in many quarters there has been a strengthening desire to recapture 
more fully and to appreciate more understandingly the real essence of 
Louisiana’s civil law tradition. 

The first Civil Code of Louisiana in 1808 had a very substantial 
amount of Spanish influence, probably much more than was realized 
before the recent disclosure of the document which purports to contain 
the notes on original sources by its principal redactor, Moreau Lislet.” 
However, in the Louisiana Civil Code of 1825, the French influence 
became completely dominant in the adoption of texts not only from the 
Code Napoléon but also from the first French commentators whose 
works had appeared by that time. 

In 1825 as well as in 1808, the official text of the codes was in both 
English and French, and although the 1870 revision was promulgated 
exclusively in English, there was no intent to alter the meaning of an 
article where the former English text was continued without change. 
Since so many of the articles of the current “Revised Civil Code of 
1870” are the same as they were in 1825, and since the French language 
text has been established as the more significant in cases of discrepancy, 
a particular similarity between the Louisiana French text and the Code 
Napoléon constitutes a bridge of reference which makes directly ap- 
plicable to Louisiana the authoritative history and interpretation of the 
corresponding text in France. In the absence of controlling Louisiana 
jurisprudence, the works of French jurists have very great weight in 
indicating the proper direction of interpretation in Louisiana. 

Lacking the creative production of indigenous legal commentaries 
of comprehensive scope, the next best thing was to make accessible and 
encourage the use of one of the most outstanding basic French treatises 
on the civil law. 

In anticipation of this Planiol translation, and to facilitate its consul- 
tation and use, there was compiled a complete system of cross-references 
from the Louisiana Civil Code to the Planiol treatise.* The references 
are to volume and section, and this arrangement of the French original 
has been preserved in the English translation. These cross-references first 
appeared in the Louisiana Civil Code Annotated’ as the first item in the 
cross-references group under each article, and now the whole set of these 
cross-references to Planiol is incorporated as a single unit in the English 


* Dainow, “Moreau Lislet’s Notes on Sources of Louisiana Civil Code of 1808,” 19 
Louisiana Law Review (1958) 43. 
* Prepared by the present writer. 
415 volumes, West Publishing Company, 1952. 
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translation as Concordance Table 1.° For consultation in connection 
with a Louisiana law question, it takes exactly no time at all to find the 
place in Planiol at which to begin an inquiry. There is also a converse 
Concordance Table 2, showing references from Planiol to the pertinent 
articles of the Code Napoléon and the Louisiana Civil Code. 


Ill 


The idea and the realization of the Planiol translation are to the 
credit of the Louisiana State Law Institute. To trace one of the fruits 
back to an original seed, mention must be made of an address by a 
Shreveport attorney, John H. Tucker, jr., delivered in 1935 before the 
State Bar of Louisiana, on the topic “Legislative Procedure in the Adop- 
tion of the Code Napoléon.”* The discussion following the talk brought 
up reference to the reports made in 1822 by the Louisiana commis- 
sioners who prepared the drafts for the Civil Code and the Code of 
Practice of 1825. These volumes of vital legislative history were out of 
print and almost extinct, so Mr. Tucker suggested that they should be 
reprinted by the State and made more generally available.’ At the re- 
quest of the State Bar, the Legislature passed Act 286 of 1936 to 
authorize and implement the republication project, and that was com- 
pleted in 1937 as Volumes 1 and 2 of the Louisiana Legal Archives.* 

The momentum of interest in Louisiana’s legal history and in its 
future development, generated in connection with this republication 
project, carried forward into the legislative adoption of Act 166 of 1938, 
which established the Louisiana State Law Institute as an official law 
revision commission, law reform agency, and legal research agency. 

One of the very first items on the Institute’s work program was to 
translate the three-volume Planiol treatise on the French civil law. By 
the time of the first annual meeting of the Louisiana State Law Insti- 
tute in March 1940, the progress report by the first translator included 
reference to the preliminary printing of a selected chapter for use by 
students in one of the civil law courses at the Louisiana State University 
Law School.” 

The vicissitudes of translators and translations, and the war interval, 
resulted in various delays, but suffice it to say that the job was finally 
completed and published. Meanwhile, the Louisiana State Law Insti- 
tute undertook and completed a substantial number of other important 


5 Vol. 1, Part 1, pp. 151-176. 

® Reports of the State Bar of Louisiana, vol. 1 (1935) 26, 

"Id. p. 33 

8“A Republication of the Projet of the Civil Code of Louisiana of 1825,” and “A 
Republication of the Projet of the Code of Practice of Louisiana of 1825” (Louisiana 
Legal Archives, Vols. 1 and 2, 1937). 

® Handbook of the Louisiana State Law Institute and Proceedings of First and 
Second Annual Meetings, 1940 and 1941, p. 25. 
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projects, mention of which is in order to show not only the place of 
the Institute in the development of the law of Louisiana but also its 
contribution to the body of useful materials available for comparative 
legal studies. 

The first completed major project, expressly authorized by the legis- 
lative Act 165 of 1938, was the “Compiled Edition of the Civil Codes 
of Louisiana”; it was published as Volume 3 of the Louisiana Legal 
Archives, with Part I appearing in 1940 and Part II in 1942. These two 
large tomes contain all the Louisiana Civil Code texts up to the date of 
their publication. The arrangement is on the basis of the current Revised 
Civil Code of 1870, including any changes or amendments between 
1870 and 1942. Under each article, there appear the corresponding 
provisions of the prior Civil Code of 1825 and of the first Civil Code of 
1808. In addition, there is included either the corresponding provision 
of the Code Napoléon (1804) or of the French Projet (1800) where the 
latter was more directly related to the Louisiana article. With every 
article of the Civil Code of 1825, there is a cross-reference to the 1822 
Projet. 

The texts of the Civil Code of 1825, the Civil Code of 1808, the Code 
Napoléon and the French Projet are set out in parallel columns of 
English and French. Although the Louisiana Codes of 1825 and 1808 
were published in English and French, with both languages as official 
text, it is generally acknowledged that each was originally written in 
French and that the English text is the translation. Accordingly, one of 
the editorial incidents of this project was to indicate all the disparities 
between the English and French texts, and to note the errors of 
translation. 

Another feature provided in this work is a comprehensive system of 
cross-references. Under each article, there are cross-references to other 
pertinent provisions of the Civil Code, the Code of Practice, the Revised 
Statutes of 1870, the session laws, and the Constitution.”° 

For consolidation and convenience, there is one complete Concord- 
ance Table, which covers all the articles and references of the Revised 
Civil Code of 1870, Civil Code of 1825, Projet of the Civil Code of 1825, 
Civil Code of 1808, and the Code Napoléon. 

For research in Louisiana, the Compiled Edition is indispensable not 
only because it brings together the historical antecedents of each civil 
code article but also because it indicates at a glance the coincidence or 
degree of similarity between the Louisiana text and the Code Napoléon 
for purposes of determining the usefulness or authoritativeness of the 
French commentators and other sources of legal interpretation. 


10The whole cross-reference system has been brought up to date, including the 
replacement of the 1960 Code of Civil Procedure for the old Code of Practice, and of 
the Revised Statutes of 1950 for the prior revision of 1870, in Dainow, Civil Code of 
Louisiana (1961 Edition). 
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Other projects of the Louisiana State Law Institute include the Crim- 
inal Code of 1942, the Revised Statutes of 1950 with a system of con- 
tinuous revision whereby sessional changes are automatically incor- 
porated into the general framework, the Projet of a Constitution for 
Louisiana with Notes and Studies (5 vols., 1954), the Code of Civil 
Procedure (adopted 1960, effective January 1, 1961), the current prepa- 
ration of a new Code of Criminal Procedure and of a Projet for a Code 
of Evidence. 

Act 335 of 1948, which authorized revision of the Code of Practice, 
also authorized and instructed the Louisiana State Law Institute to pre- 
pare a projet for the revision of the Civil Code. It took twelve years to 
complete the new Code of Civil Procedure, and it is contemplated that 
a much longer time will be required for the Civil Code revision. Mean- 
while, it is realized that much more ground work needs to be done 
before embarking upon the actual details of civil code revision. Accord- 
ingly, in June 1961, there was established within the Louisiana State 
Law Institute a new unit called the “Civil Law Section,” whose purpose 
is to promote studies which will provide materials on the civil law of 
Louisiana and of other countries so as to accumulate a literature for the 
background and philosophy of civil code revision in Louisiana. 


IV 


The selection of Planiol as the treatise for translation was like the un- 
contested election to office of the single candidate who has already been 
acclaimed by the public as their unanimous choice. The praises of 
Planiol as a thinker, jurist, and teacher have been chanted far and wide 
for over half a century. His close colleague and collaborator, Professor 
Georges Ripert, pays him a beautiful and descriptive tribute as teacher, 
scholar, jurist, and writer. Ripert evaluates the Planiol treatise as “the 
greatest contribution to French juridical science of the early part of the 
twentieth century.”"* For about two generations, it has been the leading 
basic and comprehensive treatise in France. In addition to all the other 
merits of Planiol’s work, special mention should be made of two quali- 
ties. These are: first, his mastery of Roman law and his knowledge of 
history; and second, his appreciation and inclusion of comparative law. 
Furthermore, Planiol gave more attention than his predecessors to the 
economic aspects and problems involved in the rules of law, and he also 
showed a greater and more realistic appreciation for the decisions of the 
courts.” 

The clarity and readability of Planiol’s original French are due not 
only to a simple, straightforward literary style but perhaps in largest 
measure to the clarity and conciseness of Planiol’s ideas. This factor 





11Planiol Treatise on the Civil Law (Eng. translation), preface, Vol. 1, Part 1, p. 18. 
12 Ripert, Preface, Vol. 1, Part 1, p. 16. 
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confirmed the choice of Planiol for the translation project. The English 
text in its turn is also very clear and readable. 

In France, practically all the universities are state institutions, and for 
all the undergraduate law schools there was (until the 1954 establish- 
ment of a four-year curriculum)" a specified program for every subject 
during the three years of law study. Planiol’s work was primarily for 
students and is accordingly divided into three volumes corresponding 
to the respective civil law courses. The order does not strictly follow the 
Civil Code but covers it all. Thus, Volume 1 includes the part on gen- 
eral principles, persons and the family, and property. Volume 2 contains 
a part on proof, the general law of obligations and contracts, and the 
special contracts (sale, exchange, lease, partnership, loan, deposit, man- 
date, compromise) including the security contracts of suretyship and 
pledge as well as privileges and mortgages. Volume 3 is devoted to the 
third-year civil law program, which covered matrimonial property 
regimes (including community), successions, testaments, and donations. 

Although intended primarily for students, the work is by no means 
the “elementary treatise” that Planiol called it. The profound human- 
istic and juridical thought is not to be underestimated because of the 
simplicity of the language and form. The documentation to sources of 
history, doctrine, and decided cases is just about as complete as could 
be desired by anyone. 

Planiol’s “Traité Elémentaire de Droit Civil” was carried through 
many editions. At the time that the translation project was undertaken, 
the current edition was of 1938 and 1939, and despite the subsequent 
editions which appeared even before too much progress had been 
achieved on the translation, the selected text was not changed. This de- 
cision was not in disregard of the changes which have been evolving in 
French civil law and its interpretation during the present generation, 
but rather on account of these developments. 

The newer approaches and most recent works in France naturally 
reflect the evolution of the law in its total social and political structure. 
While these are of great interest in Louisiana, they are less significant 
in the understanding and interpretation of the Louisiana Civil Code, 
which is more closely related to and largely derived from the older 
French texts and traditions. Accordingly, for the Planiol translation 
project, the editions of 1939 (vols. 1 and 2) and 1938 (vol. 3) were re- 
tained because they are the last ones in which the spirit and content and 
form of Planiol’s personal work were preserved. Thereafter, Ripert 


' made substantial changes and incorporated more of his own ideas so 
, that for the past twenty years Ripert’s work has been identified with his 
' own name. 


; 13 Dainow, “Revision of Legal Education in France: A Four Year Law Program,” 


7 Jnl. Legal Ed. (1955) 495. 
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Vv 


The effectiveness of the Planiol translation in accomplishing the 
purposes for which it was undertaken cannot be readily or quickly 
tested. Within Louisiana, the assumption can be made that the law 
teachers and students will use it in appropriate courses and research 
projects. Furthermore, the high regard for the Planiol work and its sig- 
nificance make it a dangerous calculated risk for an attorney not to 
check Planiol before submitting a brief to court. Of special significance, 
both in the immediate instances and as encouragement for future con- 
sultation, are the citations of the new Planiol translation in current 
judicial opinions. 

From the beginning of Louisiana’s legal history, courts have cited 
French writers and sources, at first with reasonably great frequency 
but for a long time now with increasing rarity. Since the publication of 
the Planiol translation, the trend has been reversing, and the following 
instances are described to show specifically the context of these recent 
citations. 

The first judicial opinion to cite the new Planiol translation was in 
the case of Washington v. Washington.* Claiming to be the widow 
in necessitous circumstances, the petitioner brought suit against the 
heirs for $1,000, as provided by Article 3252 of the Louisiana Civil Code.”” 
The heirs contended that the widow should have demanded a separa- 
tion of patrimony, and that this right had been lost by the three months 
prescription provided for this action under Article 1456 of the Louisiana 
Civil Code."* The defendants’ position was supported by an earlier de- 
cision in Danna v. Danna,’ where the widow’s right to claim her 
privilege was held to have prescribed after a lapse of three months. 
However, the court was much more impressed with an opposite holding 


14116 So.2d 125 at 129 (La. App. 1959). 

15 “Art, 3252. The privileges which extend alike to movables and immovables are 
the following:— 

“Whenever the widow or minor children of a deceased person shall be left in 
necessitous circumstances, and not possess in their own rights property to the amount 
of One Thousand Dollars, the widow or the legal representatives of the children, shall 
be entitled to demand and receive from the succession of the deceased husband or 
father, a sum which added to the amount of property owned by them, or either of 
them, in their own right, will make up the sum of one thousand dollars, and which 
amount shall be paid in preference to all other debts, except those secured by the 
vendor’s privilege on both movables and immovables, conventional mortgages, and 
expenses incurred in selling the property. The surviving widow shall have and enjoy 
the usufruct of the amount so received from her deceased husband’s succession, during 
her widowhood, which amount shall afterwards vest in and belong to the children or 
other descendants of the deceased husband.” 

16 “Art, 1456. The suit of separation of patrimony must be instituted within three 
months from the express or tacit acceptance of the heirs; after the expiration of this 
term, it is not admitted.” 

17161 So. 348 (La. App. 1935). 








— 
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in Beck v. Beck,'* wherein it was held that the prescription of three 
months did not apply under a factual situation similar to the case at bar. 
After discussing and quoting from the Beck case, the court added “See 
also Planiol Civil Law Treatise, Vol. 3, Part 2, 2170 et seq. Separation of 
Patrimony.” 

The chapter in Planiol on this subject sets out a reasonably brief but 
very clear and complete outline covering (1) the general concept, (2) 
cases of applicability, (3) forms of the benefit of separation, (4) effects 
of the benefit of separation, and (5) loss of right to claim separation. 
The cases for which the separation of patrimony is available do not 
include the fact situation in question, and from the general description 
of the institution and its functions, it follows that the case at bar was 
not within its intended scope. 

As cited by the court, the Planiol reference was used not so much 
as the basis for its decision as an additional make-weight for the court’s 
adoption of the holding and interpretation of the Beck case, rather than 
the Danna case. If the Planiol position had been different, one can only 
conjecture what the court would have done; but the mere thought of 
this issue implies that some importance would have attached to the 
consultation of Planiol. 

At this point, it is relevant to inject the question whether it was ap- 
propriate to consult French sources with reference to the problem in 
the principal case. The defendants’ contention put in issue the ap- 
plicability of the separation of patrimony. This subject is dealt with in 
Articles 1444-1464 of the Louisiana Civil Code. The Concordance 
Table and the Compiled Edition of the Civil Codes of Louisiana show 
immediately that these provisions correspond to Articles 878-881 of the 
Code Napoléon. While the Louisiana Code has more articles than the 
French (this is found in many places, making 3556 articles in the 
Louisiana Civil Code as compared with 2281 in the Code Napoléon) the 
basic concept and its applicability are the same. 

Incidentally, on a secondary issue which no longer has any practical 
importance, it may be noted that the length of the prescriptive period 
was changed in Louisiana. The first Louisiana Civil Code of 1808"° fol- 
lowed the Code Napoléon” almost literally in providing a three-year 
prescription with regard to movables, and permitting the action with 
regard to immovables as long as the property exists in the hands of the 
heir. This was changed in the Louisiana Civil Code of 1825** to fix the 
prescriptive period at three months for any kind of property, and thus 
it has been carried into the present code.** In the 1822 Report of the 





"8181 So. 635 (La. App. 1938). 
'® La, Civil Code of 1808, page 202, Art. 232. 
’ French Civil Code, Art. 880. 

“' La. Civil Code of 1825, Art. 1409. 
“2 La. Civil Code of 1870, Art. 1456. 
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Commissioners (generally referred to as the “Projet”) the change is 
explained as follows: “We have thought best to abridge the time in 
which this extraordinary privilege of the separation of patrimony can 
be exercised, in order not to place too long a space between the opening 
of the succession and the time when the heir can freely dispose of the 
effects composing it.”~* 

The first decision of the Louisiana Supreme Court to cite the Planiol 
translation was Gueno v. Medlenka.* The naked owner (remainder- 
man) and the usufructuary (life estate) both executed oil, gas, and 
mineral leases on the property, and the case presented for decision the 
following questions: (a) what are their respective interests in the un- 
discovered oil, gas, and other fugacious minerals, and (b) which one, 
if either, had the right to lease the property for the purposes of explora- 
tion and production. 

Article 552 of the Louisiana Civil Code provides: “The usufructuary 
has a right to the enjoyment and proceeds of mines and quarries in the 
land subject to the usufruct, if they were actually worked before the 
commencement of the usufruct; but he has no right to mines and 
quarries not opened.” It is a well-established interpretation that explora- 
tion for oil and gas is mining.” 

The Louisiana Civil Code of 1808 did not contain a corresponding 
provision, but on the recommendation of the 1822 Report of the Com- 
missioners”* an addition was adopted as Article 545 of the Civil Code of 
1825. In its basic concept and essential elements, this was the same as 
Article 598 of the Code Napoléon; and it has been continued without 
change as the present Article 552 of the current Revised Civil Code of 
1870. 

With the aid of this bridge to cross over into the French sources, the 
court in the principal case not only consulted the Planiol treatise but 
actually relied on substantial quotations of its text as the exclusive 
ratio decidendi in reaching the following conclusions. 

(1) The usufructuary has no right to minerals which may be obtained 
from the land (for the first time) after the commencement of the usu- 
fruct. Planiol explains that what is extracted from a mine is not a 
product of the soil but the soil itself, and the exploitation of a mine leads 
inevitably to its exhaustion. The usufructuary’s right to continue an 
operation already in existence is an exceptional right by express codal 
provision; but he may not start such an operation.” 





*8 Additions and Amendments to the Civil Code of the State of Louisiana, proposed 
in obedience to the Resolution of the Legislature of the 14th of March 1822, by the 
Jurists Commissioned for that purpose (New Orleans 1823), Reprinted as Volume 1, 
Louisiana Legal Archives (1937) 198. 

24238 La. 1081, 117 So.2d 817 (1960). 

75 Elder v. Ellerbe, 135 La. 990, 66 So. 337 (1914); Jackson v. Shaw, 151 La. 795, 
92 $0.339 (1922). 

26'Projet, p. 52. 

271 Planiol, No. 2794. 
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(2) The naked owner has the right to search for the minerals during 
the existence of the usufruct and reduce them to his possession. Planiol’s 
discussion of Article 598 of the French Civil Code and of the French 
law of April 21, 1810 (concerning government permits for any mineral 
exploitation), clearly indicates that the usufructuary’s right is limited 
to continue the operation of mines and quarries already opened at the 
time the usufruct commences; the naked owner has the right to open 
new mines during the usufruct even though he needs a government 
permit under the 1810 law.” 

Accordingly, the court sustained as valid and enforceable the mineral 
lease granted by the naked owner and authorized an entry upon the 
land for the exploration and production purposes. 

The availability of the Planiol translation has also encouraged a more 
general consultation of French sources, as illustrated in the recent case 
of Daum v. Lehde.” Subsequent to an agreement for the sale of a piece 
of property but prior to the consummation of the sale itself, there was 
substantial fire damage to the improvements on the property. The pro- 
spective purchaser brought suit for specific performance, and one of the 
alternative demands was to have the defendant complete the sale for 
the original price, with delivery of the property in its fire-damaged 
condition together with the insurance money received on account of the 
fire loss. This claim was based upon Article 2220 of the Louisiana Civil 
Code, which reads as follows: 


“Art. 2220. When the thing is destroyed, rendered unsalable, or 
lost, without the fault of the debtor, he is bound, if he has any 
claim or action for indemnification, on account of that thing, to 
make over the same to the creditor.” 


Since there was no previous judicial interpretation of this article in 
relation to a similar fact situation, and since this provision is verbatim 
the same as Article 1303 of the Code Napoléon, reference to the French 
sources was both appropriate and useful. In dismissing the plaintiff's 
contention, and holding that the clause “claim or action for indemnifica- 
tion” does not include insurance money, Chief Justice Fournet of the 
Louisiana Supreme Court relied exclusively on French authorities. In 
addition to Planiol, these consisted of Colin & Capitant (1953), Bous- 
quet (1805), and one case (1873).*° 


281 Planiol, Nos. 2795, 2819, 2827. 

29 239 La. 607, 119 So.2d 481 (1960). 

80 Planiol, Civil Law Treatise (11th ed., 1939), English Translation by the Louisiana 
State Law Institute (1959), Vol. 2, No. 628; Colin et Capitant, Cours élémentaire de 
droit civil francais, Tome 2 (2° ed. 1953), § 588, p. 406; Explication du Code Civil, 
par Me. Bousquet (Avignon, 1805), Tome III, p. 370; Douai, 3 Jan. 1873; see Code 
Civil annoté par Ed. Fuzier-Herman et Alcide Darras (Paris, 1896), Tome 3m, 
Art. 1303, p. 240 (in 119 So.2d at 483). 
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An unusual use of the Planiol citation occurred in the case of Krep- 
pein v. Demarest.” The question at issue hinged upon the validity of a 
pledge for which there must be a delivery of the thing pledged into the 
possession of the creditor or of a third person agreed upon by the 
parties.” A decision of the Louisiana Supreme Court, not long before, 
upheld a pledge where the thing was found among the effects of the 
deceased pledgor, upon the theory that the debtor held the property for 
the account of the creditor and that as between the parties possession 
by the creditor is not necessary.’ In the case at bar, the court of appeal 
was not willing to go this far, and, in support of its reluctance, it quoted 
the critical observations (about the Louisiana Supreme Court decision) 
already published in two local law reviews plus the statement from 
Planiol that there can be no pledge without delivery.” 

Even in cases where there is ample direct authority in the Louisiana 
Civil Code and the decisions of the Louisiana courts, it is not without 
significance to find the Planiol citation as well. The mere fact of its 
inclusion is evidence that it was considered worthwhile consulting and 
citing. This occurred in the case of Hidalgo v. Dupuy,” where the issue 
involved the interpretation of Louisiana Civil Code Article 2093 con- 
cerning obligations in solido (which corresponds verbatim to Article 
1202 of the Code Napoléon) and the Planiol reference was included for 
corroboration.”* 

The case of Hemenway Furniture Co. v. Corbett” involved a problem 
of lesion beyond moiety and the Louisiana Civil Code Articles 2589- 
2600, which correspond to Articles 1674-1685 of the French Civil Code. 
After a substantial discussion of the Louisiana authorities, the court 
added, “Further discussion of lesion beyond moiety may be found in 
Planiol, Traité Elémentaire de Droit Civil, Volume 2, Part 1, Nos. 1409, 
1409-A, 1586-1597.”°* 

The reverse process was followed in Succession of Williams” for the 
interpretation of Louisiana Civil Code Article 1707 concerning accretion 
in the event of the predecease of one legatee under a conjoint legacy. 
After pointing out that this article is the same as Article 1044 of the 
French Civil Code, and quoting from Planiol,” the court stated: 


“After reading these articles and the comment of Planiol we can- 
not escape the conclusion that our Codal article and the article of 


51120 So.2d 301 (La. App. 1960). 

82 La. Civil Code, Arts. 3152, 3162. 

*8 Scott v. Corkern, 231 La. 368, 91 So0.569 (1956). 
°42 Planiol, No. 2401. 

*5 122 So.2d 639 (La. App. 1960). 

*62 Planiol, Nos. 736, 741. 

“7 126 So.2d 666 (La. App. 1961). 

88.126 So2d at 671. 

9 124 So.2d 924 (La. App. 1960), 

4° 3 Planiol, No. 2859, 
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the Code Napoléon have application only when one of the conjoint 
legatees dies before the death of the testator.”* 


Following this conclusion, the court cited and discussed six Louisiana 
cases to the same effect as well as other local sources. 


VI 


The publication of a single work will sometimes have a slowly re- 
verberating but very far-reaching effect. In the future development of 
the civil law of Louisiana, its significance is not open to question and 
only the long-range extent of its influence remains to be measured. All 
the ancestral character and flavor of the Louisiana civil law cannot be 
restored because it is unrealistic to think of turning time back to a 
starting point. The present law incorporates the life of the people and 
cannot be erased. However, just as life moves on, so does a legal system 
live and breathe. In the evolution and future development of the civil 
law in Louisiana, this English version of the Planiol Civil Law Treatise 
can have a long-range, pervasive, and healthy influence. 

At the same time, the appearance of this first English translation of a 
renowned French treatise will also be appreciated as a great contribu- 
tion by all English language areas because a realization of the value of 
the comparative study of law is now spreading more quickly and more 
widely. Furthermore, there are today more countries where English is 
coming to be the most used language after their own national tongue. 

Incorporated with its own substantive text, the Planiol treatise has 
many further references to other French sources for those who wish to 
extend their inquiry. The available tables, concordances, and cross- 
references are also tied in with the Louisiana materials, which likewise 
facilitate research in the opposite direction. With the additional research 
aids in the Compiled Edition of the Civil Codes of Louisiana, the 
Louisiana Civil Code Annotated, and the up-to-date cross-reference 
system and tables in the Dainow 1961 Edition of the Civil Code of 
Louisiana, there is a well-built springboard for those who want to use 
the English language medium into the comparative study of the civil 
law of France and Louisiana. 


1 124 So.2d at 926. 











LAWRENCE C. McQUADE 


The Development Corporation in Africa 


Economic development is second only to political independence as 
a dominant theme on the continent of Africa. The newly independent 
countries in Africa are undeveloped economically, depend primarily 
upon one or a few raw materials which they produce and sell in the 
world market, and have too few citizens with appropriate managerial 
skills and entrepreneurial instincts. Aware of these facts, the govern- 
ments of the new African nations want to encourage growth and 
diversification of their economies with increasing emphasis on indus- 
trialization—a process which will require help from abroad. 

The philosophical attitudes of impatient African nationalist leaders 
demand direct action, and their new governments can be expected 
to take an aggressive role in the development of their economies. One 
technique used to help galvanize the national economy is the “develop- 
ment corporation.” This national institution has much the same pur- 
pose as the proliferation of financial and development institutions 
designed to foster economic development on a broader geographical 
scale—international institutions such as the International Bank for 
Reconstruction and Development (World Bank), International Finance 
Corporation, International Development Association, and Interameri- 
can Development Bank, and national institutions with international 
scope such as the United States’ Agency for International Development 
(formerly the International Co-operation Administration) and De- 
velopment Loan Fund, now part of AID." 

A representative African development corporation is basically a 
financial institution and usually sponsored by the government, though 
some or all of its capital may come from private sources. Its object is 
to stimulate development of the economy by promoting industrial, 
agricultural, and commercial enterprises. It has extensive powers to 
loan money, guarantee loans, make equity investments, supply non- 
financial assistance, and undertake other non-profit activities germane 
to economic development. In addition to supplying funds to others, 


Lawrence C. McQuape is Special Assistant to the Assistant Secretary of Defense for 
International Security Affairs; Member of the New York Bar. 

This article was prepared under the aegis of the Committee on Foreign Law of The 
Association of the Bar of the City of New York and is being published concurrently 
in the November issue of their publication, The Record. 

1 Act for International Development of 1961, P.L. 87-195, 87th Cong., Ist Sess. 
(Sept. 4, 1961). The United Kingdon’s Colonial Development Corporation and France's 
Caisse Centrale fostered many of the present national development corporations in 
Africa. 
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the development corporation itself may engage directly or through 
subsidiaries in businesses helpful to the national economy. Like a 
holding company, it may own securities of numerous operating busi- 
nesses; like an investment banker it mobilizes capital for the businesses 
of others. Ideally, the development corporation supplements, without 
competing with or replacing, other financial institutions. 

The foreign private investor can derive both tangible and intangible 
benefits from a development corporation. First and foremost, a devel- 
opment corporation is a source of local capital, with both the financial 
and the psychological advantages inherent in this fact. Second, enter- 
prises in which a development corporation has an interest are likely 
to achieve a close relationship to the government, a fact which fre- 
quently facilitates tariff, tax, exchange, and similar benefits dependent 
upon the grace of the government. 

Of course, the private investor utilizing the resources of a develop- 
ment corporation may have to forego unfettered autonomy, much the 
same as he would expect to do in order to obtain capital at home. 
Realistically, a development corporation cannot be expected to forego 
all supervision of, or participation in, the formulation of policies or 
naming of directors of projects in which it invests. If misused, such 
participation could involve unconstructive local political pressures 
impinging upon the most efficient conduct of the business, for ex- 
ample, interference in the hiring of personnel or in the selection of 
plant sites.’ Properly done, it can help the development corporation 
perform its economic function and can benefit the business with invalu- 
able guidance and insights into local customs, attitudes, and modes of 
operation. In many instances it pushes an enterprise into a better 
business performance. 

The rise of the development corporation is a welcome sign to the 
private investor for it will normally entail encouragement of his po- 
tentially important role in the economies of the less developed coun- 
tries. It is significant even in South Africa which, unlike most other 
African countries, cannot be classed as “less developed.” 

Uganda Development Corporation. The charter of the Uganda De- 
velopment Corporation, Limited (“UDC”), created pursuant to a 
special enactment by the Uganda Legislative Council,’ provides a good 
statement of the purposes, powers, and organization of a representative 
development corporation. 

The objective of the UDC is to facilitate the industrial and economic 
development of Uganda. It is authorized to promote and assist in the 


2 “Some critics have expressed fears that the establishment of the E.D.O. might indi- 
cate greater intervention in economic life which will lead to costly and inefficient 
bureaucratic and political control.” The Economic Development Organization (no 
date), 11 (United Arab Republic). 

3 The Uganda Development Corporation Ordinance, 1952, as amended, 
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financing, management, or establishment of (1) new undertakings, 
(2) schemes for better organization and modernization of existing 
undertakings, and (3) research into the industrial and mineral poten- 
tialities of Uganda.’ The UDC must give due regard to the economic 
and commercial merits of the enterprise to be promoted or assisted, but 
it may also consider the economic effect on other enterprises in which 
it has an interest or the economic merits for Uganda as a whole.’ 

The UDC has broad powers to carry out its purposes. In addition 
to more conventional powers related to its internal operation, it can 
(a) promote or finance any undertaking in Uganda, (b) lend money 
to, acquire an interest in, or underwrite the subscription of capital for, 
the establishment or expansion of businesses in Uganda, (c) own 
stocks, bonds or other securities of other corporations, (d) give guaran- 
tees in relation to a company’s financing or performance of a contract, 
(e) manage undertakings doing business in Uganda or elsewhere, 
(f) conduct research into Uganda’s mineral, industrial, and agricul- 
tural potentialities, and (g) do any acts “calculated directly or indi- 
rectly to enhance the value of the services which the “UDC” can render 
towards the commercial, industrial, mining, or agricultural develop- 
ment” of Uganda.* 

The statute fixes two limits upon these powers. Authorization of 
the Governor in Council is required before the UDC can establish any 
new undertaking or acquire or increase an interest in an undertaking.’ 
When making an investment or loan, the UDC must “in so far as 
possible ensure” that it is not “unduly in excess of any loan or invest 
ment by any other person interested in such undertaking.”* 

Although created pursuant to special enactment, the UDC has most 
of the characteristics of an ordinary corporation. Indeed, pursuant to 
Section 20, the Governor in Council has specified that almost ninety 
provisions of the Uganda Companies Ordinance shall apply to the 
UDC.’ Management of the UDC is vested in a Board of Directors of 
not less than four nor more than twelve, from which the Chairman is 
appointed by the Governor in Council. Directors are appointed for 
overlapping terms of two years by the Governor in Council and chosen 
for their ability and experience in business or administration, but if 
25% or more of the shares of the UDC are held by others than the 
Government, the private shareholders shall appoint not less than two 
directors."” Decisions are by majority vote." 





47d. Sec. 4(1). 

5 Id. Sec. 4(3). 

87d. Sec. 5(1). 

7 Id. Sec. 5(2). 

8 Id. Sec. 5(5). 

® Id, Sec. 20; Legal Notice No. 112 of June 10, 1952, Uganda Gazette. 

10 Jd. Secs. 8, 9; Regulations of Uganda Development Corporation, Art. 1. 
11 Regulations, Art. 3. 
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The management powers of the Board of Directors are circumscribed 
by the power of the Governor in Council to give the Board “directions 
as to the exercise and performance of its functions in relation to matters 
appearing to him to concern the public interest.” Of course, judgments 
may differ as to what concerns the public interest, and the Board may 
certify its opinion that carrying out a direction issued by the Governor 
in Council may prejudice the UDC’s financial position, in which case 
the Board shall not carry out the direction until the Legislative Council 
approves it and guarantees that any loss resulting from it shall be 
borne by the Government.”* 

The capitalization of the UDC is specified to be £ 5 million of 
ordinary shares, in units of £ 100 to be taken up by the Government 
and for which payment is to be made in such manner as the Legislative 
Council shall determine. The Governor, after consultation with the 
Executive Council, may transfer shares to the nominal value of £ 1 
million to African local governments and may transfer shares to the 
nominal value of an additional £ 1 million to any person. The Gov- 
ernor shall approve the terms and conditions of such transfers and may 
include a fixed rate of interest on them. This power does not appear to 
have been exercised as yet. The Board may increase the ordinary share 
capital of the UDC and create preference or other classes of shares after 
approval by resolution of the Legislative Council, authorization of the 
Governor in Council, and shareholder approval.” 

Purposes and Powers. Utilization by the foreign entrepreneur of the 
facilities of a development corporation obviously depends, first, on its 
attitude toward foreign investors, and, second, on such corporation’s 
legal purposes and powers and the extent to which it chooses to employ 
them. The broad purposes and powers of the UDC, though typical, are 
not matched by all of Africa’s development corporations. Some have 
less leeway in the kind of help they can offer; others less leeway in the 
kind of enterprises with which they can deal. Some are national in 
scope; others confined to a region of the country. The range of pur- 
poses is influenced by the public or private nature of a development 
corporation’s owners. The variety of scope among African development 
corporations is wide. 

The Federal Loans Board of Nigeria, for example, is primarily de- 
signed to provide loans up to a maximum of £ 50,000 each.* Belgian 

12 UDC Ordinance, Sec. 6. 

18 [d, Secs, 11, 5(2) (3). 

14 Industrial Loans (Lagos and Federation) Ordinance, 1956 (Federation of Nigeria), 
Secs. 9, 10, 19, 20. Some of the statutory language might be construed to grant broader 
powers, but the annual reports of the FLB for the years 1957 through 1959 indicate 
that operations are kept within the narrower scope. 

See also Finance Corporation and Local Loans Boards Law, 1955 (Western Region 


of Nigeria), Secs. 15, 13, 26. 
Nigeria’s system of regional development and loan boards is analyzed and criticized 
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Congo’s Société de Credit aux Classes Moyennes et a l’Industrie spe- 
cifically provided for assisting entreprises de petite ou moyenne im- 
portance.’° These limitations on size of loans or enterprises detract from 
the interest or utility of such institutions to most large foreign investors, 
However, favorable intangible benefits accrue to them from a develop- 
ment corporation’s activities in sparking local business and agriculture 
and thereby engendering in the country an attitude and experience 
conducive to individual initiative. A reshaping of the traditional cus- 
toms and mores which predominate throughout Africa is an essential 
prerequisite to economic progress.'* Furthermore, the foreign investor 
will obviously be better off in a country which is growing economically. 

Included in the duties of Nigeria’s Northern Region Development 
Corporation is the formulation of schemes for, inter alia, 


“the direct investment of the funds of the Corporation in produc- 
tive agricultural and industrial projects in the Northern Region; 
. .. the promotion of cooperative activities and the provision of 
technical and managerial advice to entrepreneurs in the Region; 
. . . the training of Northern Nigerians for the purpose of carry- 
ing out or furthering schemes proposed under this section. . . .”"’ 


The Ghana Agricultural Development Corporation has both a more 
specific limiting purpose and also direct governmental responsibilities. 
It is charged with the duties of investigating, formulating, and carrying 
out projects for developing the agricultural and fishing industries in 





in a study by the International Bank for Reconstruction and Development. The Eco- 
nomic Development of Nigeria (1955) 89-45. These small regional Nigerian develop- 
ment corporations, of which there are about ten, tend to operate primarily as mere 
management corporations, loaning and thereafter supervising the borrower in response 
to direction from the relevant government. 

15 Banque Nationale pour le Développement Economique (1959) (brochure). Unless 
a small business has both proven management and already operates above the break- 
even point, the risks are usually too high and the administrative burden too great to 
justify a development corporation investing in it. Such investment, if made, should be 
regarded as the equivalent of the grant of a subsidy. Any future return will then be 
largesse. The most significant element will almost always be the competence of man- 
agement. 

16 For a persuasive illustration of this thesis, see Sadie, “The Social Anthropology of 
Economic Under-development,” 70 The Economic Journal (1960) 294-303. See aiso 
McQuade, “The Showplace of Black Africa,” The Yale Review (Winter 1960) 215. 

Robert L. Garner, after 14 years first as Vice President of the International Bank 
for Reconstruction and Development and then as President of the International Finance 
Corporation, is “forced to the conclusion that economic development or lack of it is 
primarily due to differences in people—in their attitudes, customs, traditions and conse- 
quent differences in their political, social and religious institutions.” Address by Robert 
L. Garner, Annual Meeting of the Board of Governors of the International Finance 
Corporation, Sept. 21, 1961. 

17 Development Corporation Law, 1955 (Northern Region of Nigeria), as amended, 
Sec. 29. Among other things, the Northern Region Development Corporation exterini 
nates baboons. Northern Region Development Corporation, Third Annual Report 
(1957/1958) Para. 137 et seq. 
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Ghana, and also with “purchasing, grading and processing produce in 


918 


Ghana and the sale and export of produce. 

In spite of the variety of their specified powers, a generic character- 
istic of each development corporation is the financing of projects in- 
tended to stimulate the nation’s economy. 

Criteria for Investment.’ The first criterion for any investment is 
that it meet this generic characteristic. Each enterprise in which a 
development corporation invests should have the promise of making a 
contribution to the development—industrial, commercial or agricul- 
tural—of the country. Even without formal limitation, development 
corporations should seek investments which further social and eco- 
nomic goals. The Ghana Industrial Development Corporation has 
itemized these kinds of considerations in a policy declaration: 


“Propositions for the establishment of new enterprises should 
not only appear commercially sound but should also fulfill one or 
more of the following conditions:—(a) that the industry or busi- 
ness is a new one in Ghana, (b) that it is ancillary or comple- 
mentary to the general development programme of Government, 
(c) that it develops or is connected with the processing of in- 
digenous raw materials, or (d) that it offers special opportunities 
for the training of Africans in the art of management.””° 


In Africa it is recognized that these characteristics can most often be 
gotten on a sufficient scale from the large foreign firm. 

The appeal of a prospective foreign investor to a development cor- 
poration will depend upon its international reputation for experience 
and competent management as well as the amount and kind of capital 
it will bring into the country. If local resources are not the primary 
reason for foreign interest in an investment project, the incentive may 
be simply to distribute its products in the local market. Without other 
compensating features, the latter purpose attracts a development cor- 
poration less than would a new export industry using local labor and 
resources. 

The second significant consideration is the prospective profitability 
of the proposed project. Either by specific legal requirement or by 
implication, each development corporation has a duty to invest in 
enterprises which are expected to yield a profit. The Development Bank 
of Ethiopia is enjoined as follows: 


“In the conduct of all its affairs, the Bank shall act prudently. 
In making, guaranteeing or participating in loans it shall pay due 





18 Ghana Agricultural Development Corporation Ordinance, 1955, as amended, Sec. 3. 

19 See Nyhart, Factors Affecting the Operation of Development Banks in Very Under- 
developed Countries of Africa (Unpublished thesis in Harvard Law School Library 
1958) 5-18. 


20 Ghana Industrial Development Corporation, Report and Accounts (1957-58) 4. 











194 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 10 


regard to the prospects of repayment, and in making other invest- 
ments it shall pay due regard to the prospects that such investments 
will have value and yield returns commensurate with the amounts 
invested.” 


South Africa’s Industrial Development Corporation must consider each 
application “strictly on its economic merits, irrespective of all other 
considerations whatsoever,” but cannot provide an unduly large pro- 
portion of the capital of private enterprises which it helps finance.” 

Profitability, of course, is particularly relevant to a development cor- 
poration with private shareholders, but it also has great importance to 
the governmentally owned institution both as one of the best indexes 
of true economic value and as a source of replenishment and expansion 
of the development corporation’s financial resources. A development 
corporation cannot ignore financial aspects of projects without dissi- 
pating its capital yet it should be forthcoming when a project promises 
important contributions to the over-all economy even though expected 
profits may be less than are available elsewhere. Many development 
corporations “while not ignoring the financial aspects of an enterprise, 
are prepared to subordinate considerations of return on their own in- 
vestment to considerations they regard as more important.”** Formal 
or informal economic and social priorities tend to guide a development 
corporation in the allocation of its available investment capital. In a 
really worthwhile undertaking, public benefits flow as a natural con- 
comitant to the establishment and operation of a sound business 
enterprise. 

Either as a statutory or as a practical matter, investments by develop- 
ment corporations will have maximum limits. Nigeria’s Federal Loans 
Board may not make loans in excess of £ 50,000 and loans exceeding 
£ 5,000 require special approval.*' UDC investments are supposed to 
be “not unduly in excess of any loan or investment by any other person 
interested in such undertaking.” In keeping with the statutory ad- 
monition not to provide an unduly large proportion of any undertak- 
ing’s capital,”* the Industrial Development Corporation of South Africa 
follows a policy of financing only about one third of an applicant's 
capital requirement, though it has sometimes financed as much as one 


*1 Proclamation for the Establishment of the Development Bank of Ethiopia, 1951, 
Sec, 3. 

22 Industrial Development Act, 1940 (South Africa), as amended, Sec. 5(a). 

°3 Boskey, Problems and Practices of Development Banks (1959) 54. There is, for 
example, a concern for the country as a whole with “efficiency, defined as the ratio 
between the output of wealth and the input of resources.” The Northern Rhodesia 
Industrial Development Corporation Limited, First Annual Report (1960) 10. 

24 Industrial Loans (Lagos and Federation) Ordinance, 1956 (Federation of Nigeria), 
Secs. 9, 10, 

25 UDC Ordinance, Sec. 5(5). 

“6 Industrial Development Act, 1940 (South Africa), as amended, Sec. 5(c). 
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half.*’ Finally, of course, there is the limitation to a development cor- 
poration’s available unused resources. 

Some development corporations prefer to employ the major part of 
their resources in large enterprises, reasoning that these usually have 
a greater effect on the national economy and provide more exemplary 
managerial training than smaller enterprises. Other development cor- 
porations incline toward spreading their investments among a large 
number of smaller undertakings, hoping to engender entrepreneurial 
spirit and to get a great number of enterprises started, at least some of 
which will grow larger. The Industrial Development Corporation of 
South Africa has followed the second course and reports that in the 
1959 fiscal year 469% of accepted applications for financial investment 
were for £ 20,000 or less and in the 1958 fiscal year over 60°% of ac- 
cepted applications (14% in gross value) were from small industries 
involving propositions of £ 50,000 or less. Processing a large number 
of applications for small projects is more burdensome than processing 
a small number of applications for large projects. The overhead of 
processing is greater, as are the difficulties of investigation, supervision, 
management follow-up, record-keeping, and organization.” 

By and large, African development corporations have not faced 
much difficulty in choosing between projects of domestic or foreign 
businesses. Because they promise new capital and skills, projects of a 
foreign firm normally have more appeal to an African development 
corporation than do those from domestic entrepreneurs, unless of 
course statutory or political considerations supersede economic objec- 
tives. Except in South Africa, local entrepreneurial talent and know- 
how for the sort of enterprise with significant impact on the over-all 
economy are almost non-existent. Foreign firms generally have more 
experience (and prepare project applications more skillfully and in 
greater detail) than do local applicants, bring new skills and new 
capital into the country, and provide foreign trade contacts as well as 
other important peripheral benefits. 

On the other hand, some development corporations have an under- 
standable reluctance to supply local financing to larger foreign con- 
cerns capable of bringing 1 in all necessary capital from abroad, or to 
give assistance to enterprises in which local persons will not participate 
in management.” In most African countries, this nationalistic luxury 
is not practical. Unlike countries somewhat more advanced eco- 
nomically, they do not have reservoirs of skilled businessmen capable 
of doing the many projects which foreign enterprise can do, and, 


*7 Boskey, 68; Nyhart, 11. 

*8 Industrial Development Corporation of South Africa, Limited, Annual Reports and 
Accounts (1959) 12; Annual Reports and Accounts (1958), 15. 
°° Boskey, 62-63. 
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except where a relatively unique natural resource is to be developed, 
the foreign entrepreneur can only be induced to bring his capital and 
skills to a country which treats him well. Too much narrow national- 
ism* can frustrate the desire for economic advancement by failing to 
attract those capable of doing the job. 

Forms and Terms of Investment.” The form of a development cor- 
poration’s participation in any project—mortgage bonds, debentures, 
convertible securities, preferred stock, or common equity—is not, in 
most cases, statutorily prescribed. Basically, the choice becomes a ques- 
tion of technique or of policy to be negotiated between the parties. 
Many factors influence the choice. 

A development corporation, for example, should, like any sound 
banker, maintain a sensible ratio between its debt and equity invest- 
ments by restricting equity investments to a proportion of its capital, 
surplus, and reserves. It should not put borrowed money into equity 
investments. Particularly in its early years, a development corporation 
often needs regular income from outstanding loans to build its reserves, 
meet administrative expenses, service its own outstanding debt, and pay 
dividends. In addition to these institutional factors, the specific features 
of a company or its project—risk, capitalization, managerial and super- 
visory factors—affect a development corporation’s preferences. 

Under many circumstances, a development corporation may prefer 
an equity interest, either directly in capital stock or indirectly in con- 
vertible debt securities. The Industrial Development Corporation of 
South Africa has followed the practice of financing small or new enter- 
prises with convertible debentures, often for as much as one half of its 
investment in them.** This provides the security of the creditor’s prior 
claim as long as the holder chooses not to convert, yet retains for the 
holder the power to benefit from extraordinary business success by 
converting the debt obligation to equity when he sees fit. An equity 
interest, or the right to obtain it, better protects the development cor- 
poration against chronic inflation. As a stockholder the development 
corporation may have a direct voice in management policy and a brake 
against narrowly conceived or improper business decisions. While pro- 
viding a means for the development corporation to benefit as an owner 
from substantial business successes, a stock interest also requires it to 
share the risks of losses. The importance of these considerations varies 


50 E.g., statutes prohibiting non-citizens to own land or requiring that one half or 
more of the capital stock of corporations doing business in the country be held by its 
citizens. 

31 See Boskey, c. VI; Diamond, 50-60. 

82 Boskey, 74. Convertible securities entail legal difficulties in countries in which the 
corporate statutes do not provide for authorized but unissued capital stock. Advance 
contractual or corporate arrangements for an increase in share capital upon exercise 
of the option or conversion rights are recommended. 








19 


Wi 


ch 


co 


nA ws Af Oo 8B" OQ CO 




















1961 | McQUADE: THE DEVELOPMENT CORPORATION IN AFRICA 197 





with the quality of the parties proposing the investment and the 
characteristics of the proposal. 

Clients may prefer to have the development corporation as a full 
partner, sharing both the risks and the gains. On the other hand, bor- 
rowing will preserve expected profits to them, free them from “out- 
side” participation in management and provide certain technical bene- 
fits. Tax advantages accrue to debt capital where interest expense is 
deductible. Some companies fear that any outside stockholder which 
is privy to its secrets may disclose these to its competitors, or worse, sell 
its stock to one of them. Of course, direct contractual arrangement, 
such as the “right of first refusal,” can protect against undesirable 
resale of shares. While a direct managerial interest held by a govern- 
mentally-owned development corporation may have drawbacks to the 
private entrepreneur, such as political interference in company policy 
or personnel, it often carries with it substantial benefits in sympathetic 
support from the government in tariff, quota, license, tax, exchange, 
and other concessions or privileges. 

In addition to investments in enterprises of others, some develop- 
ment corporations—primarily government-owned—directly establish 
new businesses, supplying the capital and management. Ghana Hotels 
(IDC) Ltd., a subsidiary of Ghana Industrial Development Corpora- 
tion, owns the Ambassador Hotel in Accra.** The Industrial Develop- 
ment Corporation of South Africa, after failing to induce private busi- 
nessmen to establish a worsted industry using South African wool, set 
up such an enterprise itself. Ultimately a new industry of eight textile 
mills came into operation, in seven of which majority ownership has 
been sold to private industry."* This kind of a venture effectively real- 
izes one of the key purposes of development corporations.” 


“Once the development process has been completed . . . the 
proper function of the development corporation is over. It should 


*8 Ghana Industrial Development Corporation, Report and Accounts (1957-1958) 
4, 1. 

54 Boskey, 117. 

°5 “Some comment is appropriate on the basic difference between the Corporation’s 
Section 3(a) [power to establish and conduct any industrial undertaking] and 3(b) 
[power to assist financing of industrial undertakings] investments. The sum involved 
plays no part in the classification between the two categories. The 3(b) proposition is 
the IDC’s life-blood. These are the propositions which are brought to us by private 
enterprise and on which we largely depend for our income, and the turnover of our 
capital. They constitute our main preoccupation, although it is our policy and, we 
believe, in accordance with the intention of the Industrial Development Act, to hold 
only a minority interest in each company in this category. We regard them as the 
spearhead of industrial development and we look to this partnership between private 
enterprise and the IDC to initiate well-considered schemes for expansion, better organi- 
zation and rationalization. The Section 3(a) proposition arises principally by reason of 
the fact that private enterprise is unable or unwilling to take the lead in a particular 
development, usually by reason of the magnitude of the capital involved. In such cir- 
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then extricate its capital by sale of the going enterprise to private 
businessmen and use that capital to foster another project useful 
to the economy. Otherwise, the effect of [its] successes is more 
static than it should be.”*° 


Nevertheless, many development corporations want and need success- 
ful enterprises to offset psychological and financial drains from partici- 
pation in unsuccessful projects.’ For this reason, unfortunately they 
sometimes purchase an existing commercial enterprise, thereby dis- 
investing a foreign business with a net loss in over-all invested capital 
in the country. 

Generally, development corporations do not themselves operate 
enterprises even if they own them. Outsiders exercise some or all of 
the management responsibility.” 

The three basic forms of investment, loan, equity participation with 
others and total equity ownership, permit most of-the techniques which 
the ingenuity of the sophisticated business and financial communities 
of the world have developed to solve problems of voting control, 
managerial responsibility, allocation of risk, sharing of profits, etc.” 
The array of financial techniques will include commitment fees, 
charges on portions of a loan not yet drawn down, pledges of security, 
allocation of risks for fluctuations of foreign currency values, dividend 
limitations, negative pledge clauses, and optional and mandatory re- 
demption provisions." 

Interest rates charged by a development corporation are likely to 
vary from the going market rate for similar risks in the country. In 
part, this reflects their economic development objective, in pursuit of 
which, for example, the Southern Cameroons Development Agency 
may make interest-free loans or simple grants to specified kinds of 
persons."’ A second factor is that development corporations frequently 
get part of their borrowed capital through interest-free loans from the 
government, permitting them to make a profit by loaning at rates less 
than those of other financial institutions. 

In soft currency countries where problems of convertibility interfere 
with access to world money markets, even a borrower with good credit 





cumstances, the IDC may, with the consent of the Governor-General, take the initiative. 
Projects established under this section thus automatically become wholly-owned sub- 
sidiaries of the IDC, but may, of course, at a later stage be disposed of to private enter- 
prise, as happened in the case of the Corporation’s investment in the Food Yeast Devel- 
opment Company.” Industrial Development Corporation of South Africa, Limited, 
Annual Reports and Accounts (1958) 13. 

36 Wittman, Chapin, Dunford, Galbraith and McQuade. The Ghana Report (1959) 29. 

37 See Diamond, 56-57. 

38 Boskey, 118. 

39 For an interesting example, see Wittman, et al., 30, 

40 See Boskey, 75-90, 95-102. 

41 Southern Cameroons Development Agency Law, 1956, Secs. 31(b), 40(b). 
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and experience may be required to pay higher interest rates to a de- 
velopment corporation than it might otherwise expect to pay. In a hard 
currency country like Nigeria, on the other hand, a good credit risk 
can turn to the London money market if local rates become excessive. 

Rates below those generally available for equal risks cause unneces- 
sary competition with other sources of long term capital, if available 
at all. Yet by refusing to make loans in which other sources of capital 
would be interested, a development corporation may be restricting itself 
to high risk, low profit investments. It may, in fact, end up with such 
bad investments as to cause it serious financial problems. 

Non-investment Activities. Effective attraction and generation of 
private investment depends upon more than simple availability of local 
capital. Investment opportunities must be discovered and promoted. 
Potential investors must learn of such opportunities. Development cor- 
porations have done a great deal in this area. 

As an obvious initial effort, development corporations sponsor sur- 
veys of resources and investment opportunities for publication and 
dissemination among foreign and domestic businessmen. Geological 
surveys, direct research to develop new industrial applications for local 
products,’* and pest control" typify a second kind of activity helpful 
‘o the stimulation of investment. 

After defining potential areas of investment, development corpora- 
tions often directly contact internationally known companies with 
competence in such areas to spur their interest. A policy statement of 
the Development Bank of Ethiopia illustrates this spirit; 


“The bank has some responsibilities of leadership. It should not 
wait in every case until someone else evolves a plan for increasing 
industrial and agricultural production and comes to the bank for 
a loan. The bank itself should study ways and means of increasing 
production in industry and agriculture and take steps to interest 
borrowers therein, even to the extent of assisting in the organiza- 
tion of companies or cooperatives and planning their projects. The 
bank must be aggressive in lending its money for the purposes 
stated in the charter.” 


In countries without well-developed institutions for putting the sav- 
ings of the community into the hands of the productive entrepreneurs, 
development corporations occasionally try to help generate a capital 





* E.g., the Industrial Development Corporation of South Africa, Limited, investigated 
possible productive uses of non-ferrous metal scrap, which led to commencement of 
three private projects making use of such scrap. Boskey, 116. 

48 Approximate numbers of killings in Northern Nigeria for the 1958 fiscal year 
were 4,790 baboons, 3,974 monkeys, and 938 pigs. Northern Region Development 
Corporation, Third Annual Report (1957/1958), Para. 137. 

*1 As quoted in Boskey, 116. 
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market. This may involve the development corporation in the under- 
writing of securities issued by other corporations, in the distribution 
of securities from its own portfolio (with or without its guarantee), in 
the sale of participations in enterprises in which it proposes to invest, 
and in the sale of its own securities.** Talk of a capital market in Africa 
will seem somewhat far-fetched at this stage of Africa’s development, 
but successful public offerings have been reported there, including 
shares of a textile plant in Ethiopia. In 1959, substantial oversubscrip- 
tion greeted the first public issue of shares in Nigeria. About 1,200 of 
the applicants asked for the minimum 10 shares for which application 
could be made, suggesting relatively wide distribution among small 
holders.** The Chairman of the UDC has noted the importance of help- 
ing marshal Uganda’s financial resources. He suggests that: 


“The early formation of a Stock Exchange in Uganda would 
unquestionably facilitate local investment and while initial activi- 
ties might be small there will eventually emerge such possibilities 
as a Mutual Insurance Company, a Unit Investment Trust and we 
hope a Mutual Building Society; we can at least plan ahead.’”** 


There are also certain governmental, or at least non-profit, powers or 
activities which may be carried out by development corporations, such 
as the inspection, grading, and marketing activities for fish and agri- 
cultural commodities allocated to Ghana Agricultural Development 
Corporation.*° 

Too many activities of a governmental nature or too little attention 
to the profit factor can, of course, adversely affect the financial sound- 
ness of a development corporation.” 





*5 Underwriting is specifically permitted Nigeria’s Western Region Finance Corpora- 
tion. Finance Corporation and Local Loans Boards Law, 1955 (Western Region of 
Nigeria), Sec. 14(b). The underwriting of securities issues is one of the basic powers 
of The Industrial Finance Corporation of South Africa, Ltd. Memorandum of Asso- 
ciation of The Industrial Finance Corporation of South Africa Limited, Art. 11, Sec. 1. 
In the sophisticated financial atmosphere of the Union of South Africa, however, this 
is not a pioneer undertaking. 

46 See Boskey, 103-113. 

47 Boskey, 113; Diamond, 10-11, reports similar surprising sales of equity securities 
to private persons in India and Pakistan. 

48 Uganda Development Corporation Limited, Annual Report and Accounts (1958) 5. 
Chief Festus Okotie Eboh, Federal Finance Minister of Nigeria, opened West Africa’s 
first stock exchange at Lagos on August 25, 1961, N. Y. Times, August 26, 1961, p. 22, 
col. 3. See also Report of the Committee Appointed to Advise on Ways and Means of 
Fostering a Share Market in Nigeria (1959) published by the Federation of Nigeria. 

49 See text at footnote 18, supra. 

50 A certain disillusionment from disproportionate emphasis on public service func- 
tions may perhaps be inferred from the report of one development corporation that 
“The new Board, as a matter of policy, was determined to run the Corporation on 
efficient commercial lines. . . . The effect of the new Board’s policies will not be seen 
in the year covered by this review as they were only in control for two months.” Eastern 
Region Development Corporation, Third Annual Report (1957-58) Secs. 6, 7. 
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Organization, Ownership, and Control. Almost all of the develop- 
ment corporations in Africa have been created by special decree or 
legislative enactment, although some like the privately held Investment 
Company of Nigeria Limited, the Industrial Finance Corporation of 
South Africa Limited, and Morocco’s Banque Nationale pour le Dé- 
veloppement Economique are incorporated pursuant to the regular cor- 
porate law of their respective countries. 

Most development corporations in Africa are both owned and con- 
trolled by the respective governments, but the charters of several permit 
sale to private persons of some or all of the equity capital.” All of the 
£ 1,000,000 outstanding capital of the Investment Company of Nigeria 
Limited, incorporated in October 1959, was subscribed by private in- 
vestors. (Although about 20% of the share subscriptions were made 
in Nigeria, over 90% of the shareholders are British, about 594 Ameri- 
can, and only an insignificant number Nigerians.) The equity of the 
South African IFC is held 64% by private investors—mining groups, 
life assurance companies, commercial banks and institutions specifically 
concerned with financing in South Africa—and 36°% by the central 
reserve bank of South Africa and the Industrial Development Corpora- 
tion of South Africa, Ltd.** The Ethiopian Development Bank’s capital 
authorization includes preferred stock which may be offered for sale 
by public or private subscription by decision of the Board of Directors.” 
No such offer has yet been made. 

Borrowed funds generally come from three sources. Government 
advances are likely to permit repayment over a long period of time 
and without interest. A development corporation can get an important 
benefit from investing for profit, these funds, which cost it nothing. 
A second source of funds is the sale of debt securities to, or other bor- 
rowings from, private sources including the public. A third is borrow- 
ings from foreign institutions such as the World Bank or the United 
States’ AID.” 













































51E.g., Industrial Development Corporation of South Africa, Limited; Morocco’s 
Banque Nationale pour le Développement Economique. 

52Letter from The Industrial Finance Corporation of South Africa, Limited, to 
Lawrence C. McQuade, March 28, 1960. 

53 Proclamation for the Establishment of the Development Bank of Ethiopia, 1951, 
Secs. 12, 14. 

54 A loan “from any foreign lender who insists on repayment in foreign currency, 
raises the question of the exchange risk. If the currency of the borrower is devalued, 
it becomes more expensive to buy the foreign exchange required to repay. . . . Who 
should take this risk of devaluation? The development bank, which could be wiped 
out as a result of a devaluation early in its career? A borrower who uses his loan in an 
export industry might be able to offset the losses of devaluation, but few borrowers in 
underdeveloped countries are likely to be engaged in producing for export. Should 
then the ultimate borrower take the risk of impairing his capital or perhaps of bank- 
ruptcy? Or should the risk be taken by the government, even though this would 
amount to subsidizing certain enterprises (those which borrow foreign currency from 
the development bank) but not others?” Diamond, 66. 
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The first of these institutions lends to development corporations 
under lines of credit with interest payable only on funds actually 
drawn down. It inclines to reserve the right to approve loans made by 
the local development corporation with its funds. AID loans are chiefly 
of local currencies derived from the sale of surplus United States agri- 
cultural commodities pursuant to PL 480.” 

The Ghana Industrial Development Corporation may not borrow 
so as to have outstanding temporary borrowings over £ 25,000 or 
other borrowings (including advances from the Government) over 
£ 1,000,000. The Ghana government may advance up to £ 1,000,000 
to its Industrial Development Corporation and may guarantee payment 
of both interest and principal of its authorized borrowings.”* 

The Articles of Association of the Investment Company of Nigeria 
has the unusual provision that: 


“the Directors shall not, without the consent of the company in 
General Meeting, borrow or guarantee any sum of money if after 
such borrowing or guarantee the total amount of money borrowed 
and money guaranteed by the Company would exceed the aggre- 
gate of (1) twice the nominal amount of the issued capital of the 
Company, and (2) three times the amount at such date outstand- 
ing of any moneys borrowed by the Company on terms that such 
moneys ... shall rank for payment (A) after payment of all 


outstanding liabilities of the Company, and (B) pari passu with 
or after repayment of the issued share capital of the Company.” 


The private investors, by putting this into the Articles of Association, 
assured themselves that any deviation from their judgment of a sound 
debt-equity relationship would require their scrutiny. 

Equity capital may come from direct investment by the government, 
by private persons, or by a combination of the two. Private interests 
which invest in a development corporation usually have more than a 
profit incentive. They may wish to establish themselves in anticipation 
of future business in the country, to learn of investment opportunities 
which (subject, presumably, to the corporate opportunity doctrine) 
they themselves might undertake, to preclude or offset competitors, or 
to obtain support from the development corporation or from the gov- 
ernment of other projects in which they have an interest. Whatever the 
motive, a significant number of responsible United States, British, 





For some, it seems to be preferable to impose the risk on the borrower. Babcock, 
“Relation of Foreign Development Banks to Private Investment,” 64 Foreign Commerce 
Weekly S-7 at S-9, November 7, 1960. 

55 Agricultural Trade Development and Assistance Act of 1954, 68 Stat. 454, as 
amended, 7 U.S.C. Sec. 1704. 

56 Industrial Development Ordinance, 1951 (Ghana), as amended, Secs. 7, 8. 

57 Articles of Association of Investment Company of Nigeria, Limited, Sec. 66. 
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French, Belgian, German, Italian, Japanese, and Dutch companies have 
invested in development corporations in some part of the world.” 

The appointment of directors generally rests with those who hold 
the voting power. Some of the government-owned development cor- 
porations require that specific ministers,” or specified representatives 
of organizations such as chambers of commerce, town councils, etc.,”° 
be directors, or, as in the UDC, directors may be chosen “by reason of 
their ability and experience in business or administration.”** Some stat- 
utes forbid members of the legislature or other specified officials to 
serve as directors.” A managing director or other executive officer 
carries out actual day-to-day management.” 

Conclusion. Development corporations have already demonstrated 
their utility in many parts of the world, including Africa. Develop- 
ment corporations—of national, regional and continental scope—will 
become of increasing importance in economic development plans for 
Africa. In June of 1960 a twelve nation conference of African States in 
Addis Ababa unanimously recommended the establishment of a joint 
African development corporation,” and in April of 1961 twenty-four 
African states submitted a draft resolution to the United Nations 
Political Committee calling for “establishment of an economic de- 
velopment [corporation] for Africa, as already recommended by the 
United Nations Economic Commission for Africa.”*° The trend is 
unmistakable. 

°8United States investors include the Bank of America, Chase International Invest- 
ment Corporation, The First Boston Corporation, Henry J. Kaiser Company, Interna- 
tional Basic Economy Corporation, Lazard Freres & Co., Morgan Guaranty International 
Banking Corporation, Olin Mathieson Chemical Corporation, Transoceanic Develop- 
ment Corporation (Canada), and Westinghouse Electric International Corporation. 

59E.g., Development Corporation Law, 1955 (Northern Region of Nigeria), as 
amended, Sec. 4. 

8°E.g., Industrial Loans (Lagos and Federation) Ordinance, 1956 (Federation of 
Nigeria), Sec. 4. 

81 See text at note 10, supra. 

®2 Industrial Development Act, 1940 (South Africa), as amended, Sec. 8. 

“37g. Sec: 11. 

*4N. Y. Times, June 26, 1960. Second Conference of Independent African States, 
Addis Ababa, Proceedings, Ethiopian Ministry (November, 1960). 

Morocco’s development corporation reports as of 1960: 

“En Octobre, S. M. Hassan II, alors Prince Héritier, proposait 4 la tribune de 
"Organisation des Nations Unies, la création d’un ‘Fonds Africain de développe- 
ment,’ alimenté par des préts a long terme, nationaux, multi-nationaux ou inter- 
nationaux, assortis de garanties collectives, et dont la gestion serait assurée par une 
Assemblée Générale et un Conseil d’Administration réunissant les représentants 
des Etats Africains,” Banque Nationale pour le Développement Economique, 
Compte Rendu de L’Assemblée Générale Ordinaire (1961) 6. 

®57d., April 12, 1961. The first steps toward an industrial development corporation 


in Tanganyika are discussed in the report of the World Bank’s Mission to Study 


Tanganyika’s Economic Future. The Economic Development of Tanganyika (1961), 
241-246. 


The International Cooperation Administration has formulated a proposal for a 
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Expansion of the number and activities of development corporations 
opens up useful opportunities for imaginative and creative co-operation 
between them and foreign entrepreneurs for the mutual benefit of 
both. Development corporations provide a potential source for local 
capital, for responsible local business partners, for maximum psycho- 
logical rapport with local populace, and for a close, productive rela- 
tionship with local governmental authorities. Businessmen contem- 
plating undertakings in Africa and lawyers advising them should 
appreciate these possibilities. 

In a larger sense, the existence of an active development corporation 
can help create a favorable atmosphere for economic progress by stimu- 
lating the ingenuity and enterprise of private investors. Progress in 
underdeveloped countries will require maximum efforts from both 
government and private enterprises. Development corporations pri- 
marily foster investment of private capital,°* and a governmental de- 
velopment plan which relies heavily upon a development corporation 
tends towards a healthy partnership between the two major sources of 
economic advancement. From this partnership, a growing economy 
can hope for an increasing supply of people trained in managerial and 
other skills, a system for channeling savings into productive activities, 
a catalyst to generate specific new projects, and an indigenous example 
of business creativity to stimulate and inspire new undertakings by 
both local and foreign entrepreneurs. 





Liberian development corporation. Brooks and Ladd, A Liberian Bank for Industrial 
Development and Investment (1960). Both the “Casablanca” and the “Monrovia” 
groups of independent African states include a regional development bank in their 
respective economic programs. The Economist, Aug. 19, 1961, p. 699. 

66 Although they can be a means for effecting governmental ownership, development 
corporations which do much of this fail in one important respect. They foreclose, rather 
than attract, additional capital and creativity in the economy. 
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ERLING SELVIG 


The Paramount Clause 


I 
§ 1. THe Coverace oF Manpatory Hacur Ru es LEGISLATION 


Most countries that have a maritime commerce of any importance 
have now ratified and enacted the Bill of Lading Convention of 1924 
(the Hague Rules) or at any rate have used it as a pattern for national 
legislation.* As a rule, therefore, questions concerning carriers’ liability 
for loss of or damage to goods have to be determined according to such 
mandatory legislation. Although made effective by enactment, the pro- 
visions of the Hague Rules evidence the features of a true compromise 
between the interests of carriers and cargo owners. They impose on the 
carrier a certain minimum liability from which he cannot contractually 
exempt himself; generally, he is responsible for loss of or damage to 
the cargo unless it is proved that it has not been caused by the negli- 
gence of the carrier or his servants [HR art. III(2)]. As a counterpart, 
however, the Hague Rules grant the carrier certain immunities. The 
traditional Anglo-American rule of absolute liability for damage caused 
by the unseaworthiness of the ship is modified to a negligence liability 
[HR art. IV(1)]; the carrier is not liable for damage resulting from 
faults of his servants in the navigation and management of the ship, 
and there is a similar fire exception [HR art. IV(2)a and b]. The 
limitation of carrier’s liability to £100 per package or unit of the cargo 
[HR art. 1V(5)] and the time limitation of suits for cargo damages 
[HR art. III(6)] are also important. 

The coverage of the different national Hague Rules Acts, however, is 
subjected to certain limitations. Ordinarily, the particular Act is only 
applicable to carriage taking place within certain geographical bound- 


Ertine Setvic is Assistant Professor, University of Oslo. 


Abbreviations: 
AMC—American Maritime Cases. 
Cogsa—Carriage of Goods by Sea Act. 
DMF—Droit Maritime Frangais. 
HR—Hague Rules, the Bill of Lading Convention, 1924. 
JPA—Jurisprudence du Port d’Anvers. 
Lloyd’s Rep.—Lloyd’s List Law Reports. 
ND—Nordiske Domme i Sjofartsanliggender (Scandinavian Maritime Cases). 
RevDMC—Revue de Droit Maritime Comparé. 
RevIntDM—Revue Internationale de Droit Maritime. 


Bills of lading and charterparties are cited by their code names. 
1 Carver, Carriage of Goods by Sea, 10th ed. 1957, 1043 et seq. and 1072 et seq., and 
Knauth, Ocean Bills of Lading, 4th ed. 1953, 451 et seq. 
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aries. Most usual is the provision that the Act covers carriage from the 
country in question (e.g. the English Cogsa § 1). Other Acts are equally 
applicable—at least to some degree—with respect to carriage to that 
country; see the Scandinavian Bill of Lading Acts §9 and U.S. Cogsa 
§ 13, which contains the expression “between the ports of the United 
States and ports of foreign countries.” Another important limitation 
of the coverage of the Hague Rules Acts follows from the fact that 
they have no application to carriage under charterparties unless the 
bills of lading issued regulate the relation between the carrier and the 
bill of lading holder [HR arts. I(b) and V].’ Moreover, the Hague 
Rules only apply in the period from the time when the goods are 
loaded to the time they are discharged from the ship [HR art. I(e)], 
and the carriage of certain commodities is expressly excluded from 
their coverage [HR art. I(c) ]. 

As a consequence of the limitations enumerated there exist signifi- 
cant loopholes in the coverage of the mandatory Hague Rules legisla- 
tion—areas within which the general maritime law is applicable. As a 
rule the carrier is here at liberty to insert in the contract of carriage 
provisions which exempt him from liability to a larger degree than do 
the Hague Rules. However, contracts of carriage falling outside the 
particular coverage of the different Hague Rules Acts frequently con- 
tain clauses stating that the contract shall be governed by the Hague 
Rules Convention or a certain Hague Rules Act, or some provisions 
thereof. In bill of lading and charterparty forms these clauses ordi- 
narily have the heading “Paramount Clause.” It is not entirely clear 
what is the legal character of the Hague Rules Acts when they are 
applicable outside their normal coverage by virtue of contractual pro- 
visions. Are the consequences of such application the same as if the 
Rules were applicable ex proprio vigore? Shall the provisions be con- 
sidered as regular contract clauses? A third solution is to be found 
somewhere between these extreme points of view. The answer to this 
question is found in §§ 4 and 5 infra. 


§ 2. THE PurposE oF THE PARAMOUNT CLAUSE 


§ 2.1. Bills of lading. Contractual en bloc incorporation of mandatory 
statutes was first applied with respect to bills of lading subject to the 
American Harter Act, 1893 (46 U.S. Code §§ 190 et seg.). This Act 
was adopted by Congress at a time when the American trade was in the 
hands of British liner companies. Most American courts had previously 
held that the comprehensive limitation of liability clauses found in the 
bills of lading of these lines were invalid as against public policy. The 


2 This is the case where the holder is a person other than the charterer. The Scan- 
dinavian Mar. Code § 122 applies to charterparties as well. 
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opposite view prevailed in British courts and in a minority of American 
courts, inter alia in the state of New York. Subsequent attempts to 
evade American jurisdiction failed, because bill of lading clauses re- 
ferring to an English forum were also held tobe invalid under American 
law. By 1893 a rather chaotic legal situation had developed. In order 
to create legal uniformity and to reconcile the conflicting views and 
interests, Congress passed the Harter Act, which was designed to be 
compulsorily applicable in carriage “from or between ports of the 
United States and foreign ports.”* The Act could not, however, be 
expected generally to govern carriage of goods from the United States 
to England. Suits for cargo damages are likely to be brought before 
the courts of the country of destination, in this case English courts. 
Conceivably, English law would then be applied. Attempting to obtain 
Harter Act protection, American shippers consequently insisted that 
bills of lading should contain a reference to that Act as governing law: 


“It is also mutually agreed that this Bill of Lading is subject to 
all terms and provisions of and all exemptions from liability con- 
tained in the Act of Congress of the United States entitled ‘An 
Act Relating to Navigation of Vessels etc.’ approved on the 13th 
day of February 1893 and of the Statutes amendatory thereof and 
supplements thereto.” 


In consideration of the penal provision of the Harter Act (46 U.S. 
Code § 194) a line issuing the bill of lading in question was unable to 
resist the shipper’s demand for the incorporation of a Harter Act 
clause. When the question of interpretation of such clauses was brought 
before English courts, however, the Harter Act was not considered as 
of statutory character, but construed “simply as words occurring in 
the bill of lading.” 

The purpose of the original paramount clauses referring to national 
Hague Rules Acts, or to the Convention, was equally to ensure effec- 
tive enforcement of the Act in question, and to oppose attempts by 
carriers to evade the mandatory Hague Rules liability. The Convention 
(art. 10) contemplates that a contract of carriage is governed by the 
Hague Rules Act of the country of shipment. Accordingly, many Acts 
provide that they shall only apply to carriage from the country of 
enactment. A consequence thereof is that the Hague Rules frequently 
have no application. Actions for cargo damages are usually brought 
before the courts of the country of destination, but it is by no means 
certain that the court in question will consider the Hague Rules Act 





3In this connection, see Colinvaux, Carriage of Goods by Sea Act 1924, 1954, 1-5 
and Knauth, op. cit. note 1, 118-22. 

4 Washington Coal Form, July 1919, clause 10 and Americanized Welch Coal Charter, 
1953, clause 7. 
5 Dobell v. Rossmore S.S, Co. [1895] 2 QB 408 CA. 
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of the country of shipment as controlling. Even if the Hague Rules 
are enacted in the country of destination, this Act cannot be applied, 
unless it should exceptionally govern homeward carriage." In order to 
eliminate the legal uncertainty resulting from this system relating to 
the question of applicable law, the Hague Rules Acts of several coun- 
tries expressly require that every bill of lading shall contain a statement 
that it shall be subject to the Act." More recently it has even been 
customary to insert such clauses, whether or not the Act in question 
so requires: 


“Paramount Clause. The Hague Rules contained in the Inter- 
national Convention for the Unification of certain rules relating to 
Bills of Lading, dated Brussels the 25th August 1924, as enacted 
in the country of shipment shall apply to this contract. When no 
such enactment is in force in the country of shipment, the corre- 
sponding legislation in the country of destination shall apply, but 
in respect of shipments to which no such enactments are com- 
pulsorily applicable, the terms of the said Convention shall apply.”® 


This clause primarily purports to bring about an effective application 
of the Hague Rules to the contracts of carriage the different Acts are 
meant to cover.’ This is not, however, its sole purpose. Thus, the 
clause provides that the Act of the country of destination shall apply 
even to carriage possibly falling outside its actual coverage,’® and that 
in case no Hague Rules Act should properly be considered applicable, 
the Convention itself shall apply. In this connection, the paramount 
clause evidently attempts to eliminate anomalies resulting from the 
limitations on the geographical coverage of the different Hague Rules 
Acts and from the fact that some countries have not adhered to the 
Convention or otherwise enacted its provisions. In fact, they conse- 
quently attempt to extend the coverage of the mandatory liability sys- 
tem set up in the Hague Rules.’ Bills of lading normally contain 








® Cf. Gotz, Das Seefrachtrecht der Haager Regeln nach angloamerikanischer Praxis, 
1960, 39-44, and Schlegelberger & Liesecke, Seehandelsrecht, 1959, 408. 

TE.g. the British Cogsa § 3 and U.S. Cogsa § 13, 46 U.S. Code § 1312. In this con- 
nection see Note in (1939) 40 RevDMC 169, at 171-72. 

8 Conlinebill clause 2. 

®See in this connection The Lago 1958 Schip en Schade 58 DC Rotterdam, where 
the paramount clause incorporated any Hague Rules legislation “which is compulsorily 
applicable to the contract of carriage herein contained.” 

10 This is the case, for instance, if a bill of lading issued in connection with carriage 
of goods from Alexandria, Egypt to London, expressly refers to the British Cogsa, which 
ex proprio vigore applies only to carriage from England. 

11 Such attempts are clearly in accordance with the original plan for the enforcement 
of the Hague Rules. Influenced by the success of the York-Antwerp Rules, the Hague 
Conference of 1921 agreed that the Hague Rules should be enforced by their contractual 
incorporation into bills of lading; cf. Colinvaux, op. cit. note 3, 7-8, Knauth, op. cit. 
note 1, 125-26, and Choteau, Les effets de l’adoption contractuelle des Régles de La 
Haye (1929), 19 RevDMC 18 et seq. A recent investigation of Swedish bill of lading 
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exemption clauses invalid under the Hague Rules. In most cases, there- 
fore, the paramount clause operates to the benefit of the cargo owner. 
Clauses providing that a Hague Rules Act shall also apply before 
loading and after discharge of the goods [cf. HR art. I(e)] have a 
similar effect. However, if the bill of lading is governed by American 
law, in this case the Harter Act, such clauses are probably intended to 
protect the interests of carriers.” This is particularly true with respect 
to clauses stating that U.S. Cogsa shall supersede the Harter Act in 
U.S. coastwise trade (cf. U.S. Cogsa § 13). 

In the subsequent discussion we shall only be concerned with situa- 
tions where the Hague Rules Act referred to is not regarded as appli- 
cable ex proprio vigore, but by virtue of the parties’ stipulation to that 
effect. We shall not consider cases where the paramount clause, making 
applicable a certain Hague Rules Act, is supported by a provision to 
the effect that the law of the same country shall govern the bill of 
lading. If this is the case, and the contract in question falls within the 
express coverage of the Act, it is generally considered applicable ex 
proprio vigore; cf. Carver, op. cit. note 1, 168, Colinvaux, op. cit. note 3, 
115 and Sveriges Allména Sjoférsakrings A/B v. Moore-McCormack 
Lines, Inc. ND 1950, 626, DC Gothenburg (reprinted 1951 AMC 808) ; 
cf. Gotz, op. cit. note 6, 34. The case is considered to be different if the 
bill of lading contains no clause concerning the governing law; cf. 
supra at note 5 and Ripert, Droit Maritime, 4th ed. vol. 2, 1952, 348. 
In such cases the paramount clause is traditionally treated as when 
the Act in question is made applicable outside its coverage. 

§ 2.2. Charterparties. Although the Hague Rules do not apply to 
charterparties, such contracts frequently contain paramount clauses 
incorporating the Rules or parts thereof. The purpose of these pro- 
visions appears somewhat ambiguous. One explanation is that the 
parties want to make sure that the Hague Rules shall govern bills of 
lading issued under the charterparty.’* The wording of the paramount 
clause may indicate that this is a correct view,'* but in most cases the 
purpose is more far-reaching. 

The parties to a charterparty frequently have no specific idea why it 
contains or should contain a paramount clause. Together with other 
clauses customarily attached to charterparties, it might have been in- 
serted therein—more or less as a matter of routine—by the shipbroker 
drafting the charterparty. Thus, the paramount clause is frequently 





forms reveals that by virtue of paramount clauses the Hague Rules are made applicable 
to most contracts of carriage falling outside the geographical coverage of the national 
Hague Rules legislation; see Gronfors, The Mandatory and Contractual Regulation of 
Sea Transport, 1961 Journal of Business Law 46 et seq. 

2 Knauth, op. cit. note 1, 167-77. 

'S E.g. Colinvaux in 1957 Journal of Business Law 326. 

14 Eg. Saltcon clause 16; cf. The Lago 1958 Schip en Schade 58 DC Rotterdam. 
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found together with a both-to-blame collision clause and a new Jason 
clause.*® The matter is further complicated by the fact that paramount 
clauses are inserted both in charterparties, the provisions of which, 
compared with the Hague Rules, impose upon the shipowner an in- 
ferior liability, e.g. Gencon charterparty, and in those which do not 
contain comprehensive negligence clauses and the like, e.g. Tank 
Vessel Voyage charterparty. In the latter case, the paramount clause 
has the effect of exempting the carrier from liability to a greater degree 
than do the exoneration clauses of the charterparty. “It is a strange 
thing to find a shipowner relying on the Paramount Clause to exempt 
himself from liability. Historically, its purpose was to make him 
liable.”*® No doubt, however, the purpose of a great many clauses re- 
ferring to the Hague Rules or parts thereof, is to lessen the liability of 
the carrier: 


“The Owners in all matters arising under this contract shall 
also be entitled to the like privileges and rights and immunities as 
are contained in Section 2 and 5 of the Carriage of Goods by Sea 
Act, 1924, and in Article IV of the Schedule thereto.”" 


This clause evidently purports to allow the carrier to avail himself 
of the immunities of the Hague Rules, and, at the same time, to evade 
the corresponding liabilities. The customary, somewhat hostile attitude 
towards negligence clauses is, therefore, likely to affect its construction. 
The case is substantially different if the charterparty contains a true 
paramount clause, making the Hague Rules en bloc applicable to the 
contract.’® Here the intent of the parties apparently is “to import into 
the contractual relation . . . the same standard of obligation, liability, 
right and immunity as under the Rules subsists between carrier and 
shipper. . . .”’° The carrier then takes the burdens as well as the bene- 
fits, and, hence, no public policy considerations seem to oppose the 
effective enforcement of paramount clauses inserted in charterparties.” 

§ 2.3 Harter Act clauses. In charterparties and bills of lading clauses 
are found expressly stating that the Harter Act shall govern the con- 
tract of carriage in question (supra note 3). The similarities between 
this Act and the Hague Rules indicate that decisions relating to the 





15 In this connection, see the Baltic Conference Addendum 1946: Genvoy: “A charter 
party or a bill of lading issued today is hardly complete if it does not contain a Para- 
mount Clause, a Both-to-blame Collision Clause and an Amended Jason Clause.” 

16 Per Lord Denning in Anglo-Saxon Petroleum Co. v. Adamastos S, Co. [1957] 
1 Lloyd’s Rep. 271 CA, at 277; reversed [1958] 1 Lloyd’s Rep. 73 HL, cf. supra at 
note 12. 

17 Baltcon clause 13, 2. 

18 See, for instance, Burma Rice Charterparty, 1930, clause 32, Contcoal clause 26, 
Hydrocharter clause 11, Produce clause 24 and Scancon clause 4. 

19 Per Viscount Simonds in Anglo-Saxon Petroleum Co, v. Adamastos S. Co. [1958] 
1 Lloyd’s Rep. 73 HL, at 81. 

20 The Church Bay 1957 AMC 16 5CCA, at 23. 
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construction of such clauses should be of great interest in this connec- 
tion. In particular, it should be noted that the leading English Harter 
Act case, Dobell v. Rossmore [1895] 2 QB 408 CA evidently has 
greatly influenced both the European and American attitude towards 
paramount clauses. 


§ 3. THe AGREEMENT AND Its VALIDITY 


In The St. Joseph” Justice Bateson said that the Hague Rules “cannot 
be considered to be a part of the contract . . . unless the parties to it 
have clearly agreed that they shall apply; . . . that intention should 
be expressed in clear terms.” In accordance herewith is Vita Food v. 
Unus S. Co.” The Privy Council here held that, although the Hague 
Rules Act of the country of shipment required a paramount clause to 
be inserted in bills of lading issued in that country, the parties did not 
comply therewith, and a paramount clause could not then be implied. 
The same reluctance on the part of courts liberally to extend the cover- 
age of the Hague Rules appears in Esso Standard Oil Co. v. The 
Kaposia.” Construing here a clause which referred to “any statute or 
rule of law for the time being in force,” the court rejected the conten- 
tion of the carrier that the passage inter alia referred to U.S. Cogsa: 


“This generalized language falls short of the particularity and 
specificity required to indicate that the parties had intended the 
Act to form part of their contract.”** 


The paramount clause may be held invalid if the Hague Rules Act 
referred to relieves the carrier of liability imposed by compulsory 
statutes applicable ex proprio vigore.” If the latter is a Hague Rules 
Act, such conflicts rarely arise; the provisions of the different Hague 
Rules Acts disclose rather small divergences.** However, in cases of 


*1 (1933) 45 Lloyd’s Rep. 180 P, at 187. 

*2 (1939) 63 Lloyd’s Rep. 21, overruling The Torni (1932) 41 Lloyd’s Rep. 174 P, 
aff. 43 Lloyd’s Rep. 78 CA, which on similar facts reached the opposite conclusion. 
The principal case is noted in (1939) 40 RevDMC 169, at 178 et seq. 

*3 1957 AMC 565 SDNY, aff. 1958 AMC 2349 2CCA. A somewhat more liberal view 
is possibly adhered to in The Egg Harbor 1946 AMC 1160 9CCA and Kirsten v. A/S 
Krager6 Salt-Kompani, ND 1955.24 DC Oslo. 

741957 AMC 565, at 571. Cf. The Lago 1958 Schip en Schade 58 DC Rotterdam, 
where a paramount clause referring to any Hague Rules legislation “which is compul- 
sorily applicable to the contract of carriage herein contained,” was held to be ineffective, 
because the country of shipment in fact had no such legislation. To this effect are also 
The Hilde (1936) 35 RevDMC 77 CA Hamburg and The Cap Blanc-Alger 1958 DMF 
227 DC Seine. In The Bangkok 1953 DMF 677 CA Rouen, the court took a somewhat 
different and more liberal view, applying the French Act of 2.4.1936 outside its 
geographical coverage. 

*° Cf. Gotz, op. cit. note 6, 36-38. 

*6 Cf. Astle, Shipowners’ Cargo Liabilities and Immunities, 2nd ed. 1954, 172-226, 
A/S Ardal Verk v. The Herma ND 1951.322 DC Bergen, and Peter Paul et al. v. 
The Christer Salen 1957 AMC 2141 SDNY, aff. 1958 AMC 2377 2CCA. 
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unit limitation of carrier’s liability [HR art. IV(5)], the position of 
the cargo owner may be economically different under the several Acts.” 

In The Steel Inventor™ bales of burlap were carried from Calcutta to 
Norfolk, Va. A printed paramount clause referred to the Indian Cogsa 
of 1925, but another stamped clause stated that U.S. Cogsa was to be 
applied. In addition, the U.S. Cogsa was applicable ex proprio vigore, 
see U.S. Cogsa § 13, 46 U.S. Code § 1312. Under the American Act the 
liability of the carrier was $500 per package, a sum somewhat higher 
than the £100 of the Indian Act. Chesnut, D. J., held that the Ameri- 
can Act should prevail (p. 187): 


“As there could not well be zwo paramount clauses, and as there 
is no extrinsic evidence bearing on the intention of the parties, and 
as the physical appearance of the bill of lading indicates, I reach 
the conclusion that it was the intention of the parties to supersede 
the former so-called paramount clause by the United States Act. 
It is also clear enough as a matter of law that the responsibility 
of the carrier in this case is to be determined by the provisions of 


the United States Act. . .” 


The paramount clause may sometimes be held invalid because it 
contravenes specific national legislation. The liability under such stat- 
utes, however, seldom exceeds that under the Hague Rules, and con- 
flicts of this type are equally rare.” 

In this connection it is interesting to note a recent decision of the 
Court of Appeals, Manila (dated 22.6.1959), Klepper v. Delgado Bros. 
and American President Lines. The bill of lading incorporated here 
the U.S. Cogsa § 4(5), 46 U.S. Code § 1304(5), limiting the liability 
of the carrier to $500 per package or unit of the goods. The court, how- 
ever, declared that this provision was invalid under Philippine Civil 
Code § 1750, stipulating that a provision “fixing the sum that may be re- 
covered” by the cargo owner “is valid, if it is reasonable and just under 
the circumstances, and has been fairly and freely agreed upon.””” 

“7 Cf. Knauth, op. cit. note 1, 287 and The Lough Fisher (1961) 106 JPA 270 DC 
Antwerp. 

281941 AMC DMd. Cf. The Hestia (1958) 102 JPA 244 CA Brussels, The Maine 
(1958) 102 JPA 181 DC Brussels, The Idract (1956) 100 JPA 228 CA Gand, and 
The Cygnus (1954) 98 JPA 377 DC Antwerp. See, however, The Magne 1953 DMF 
145 DC Le Havre, The Andros (1960) 104 JPA 418 DC Antwerp and The Barbara 
(1960), 104 JPA 420 DC Antwerp. 

“9 An important exception is here found in the Harter Act; cf. Knauth, op. cit. 
note 1, 163-69. However, U.S. Cogsa § 13 expressly allows the parties to stipulate that 
U.S. Cogsa and not the Harter Act shall apply in domestic trade (supra at note 10 
et seq.), but if the case otherwise falls outside the coverage of U.S. Cogsa, the Harter 
Act prevails; see The Examiner 1955 AMC 1789 SDNY and J. Aron & Co, v. The 
Askvin 1960 AMC 314 2CCA. 

30 The court did not apply the Philippine Cogsa §4(5) because according to the 
Civil Code § 1766 that Act applied only in matters not regulated by the Code; the court 
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Provisions of the Hague Rules Act referred to in the paramount 
clause have in exceptional cases been held invalid as against “public 
policy.”** Thus in The Aurania* the court declined to apply the 
British Cogsa § 3(6) establishing a one-year time limitation for suits; 
the liability of the carrier, however, was held to be limited according 
to Cogsa § 4(5).** This case was decided before the enactment of U.S. 
Cogsa (1936), and it is improbable that an American court would 
now adhere to similar public policy considerations; cf. The Edmund 
Fanning.” A bill of lading containing a U.S. paramount clause had 
been issued in connection with the carriage of locomotives from 
Bremen, Germany to Korea. The District Court refused to limit the 
liability of the carrier according to U.S. Cogsa § 4(5), stating that 


“The Carriage of Goods by Sea Act permits a limitation of 
liability when the carriage is to or from ports of the United States. 
It does not authorize a similar limitation when, as here, the 
carriage is between two ports outside the United States.””° 


The Court of Appeal, however, reversing the decision of the court 
below, stated that, “any policy against the use of such clauses is difficult 
to find, since they are expressly allowed as to situations covered by 
heAc...” 

In accordance with the basic view of The Aurania is, perhaps, a 
decision by the Supreme Court of Italy.’ The British Cogsa § 4, ap- 
plicable by virtue of a paramount clause, was held not to cover cases of 
damage to the goods caused by gross negligence.” 


II 
§ 4. THe Principat APPROACH 


The legal effects of the application of a certain Hague Rules Act 
by virtue of paramount clauses are not in all respects the same as when 
the Act is applicable ex proprio vigore. On the contrary, courts of 
most countries have held that its provisions should not then be re- 








believed that § 1750 covered the case. This point of view was expressly approved by the 
Philippine Supreme Court, reversing the decision of the appellate court on other 
grounds, see American President Lines v. Klepper 1961 AMC 509. 

31 Cf. Ripert, Droit Maritime, 4th ed. vol. 2, 1952, 350-51. 

*21929 AMC 1741 NYAD. 

83 This is in accordance with the American view on valuation clauses; cf. Robinson, 
on Admiralty, 1939, 538 et seq. 

84 1953 AMC 86 2CCA; cf. The Church Bay 1957 AMC 16 5CCA, at 23. 

85 1952 AMC 1147 SDNY, at 1168-69. Cf. supra note 16 et seq. 

86 Per Augustus N. Hand, 1953 AMC 86, at 91. Cf. Knauth, op. cit. note 1, 155 and 
Gilmore & Black, Law of Admiralty, 1957, 175-76. 

37 The Anna Capano (1937) 39 RevDMC 176. 

88 Ordinarily the immunities of the Hague Rules cover all cases of gross negligence, 
unless, perhaps, where the carrier himself has been grossly negligent; cf. Selvig, Unit 
Limitation of Carrier’s Liability (1961), 5 Arkiv for Sjorett 1, at 107-137. 
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garded as of statutory character, but merely as ordinary, contractual 
provisions, incorporated in the contract by the paramount clause. They 
must consequently be interpreted and construed in accordance with 
general principles of the law of contract, like any other provisions of 
bills of lading and charterparties.”” 

The “contract approach” was definitely introduced in the leading 
English case Dobell v. Rossmore S.S. Co.,"° relating to the effect of a 
Harter Act clause. Construing a bill of lading issued in connection 
with the carriage of goods from the United States to England, Lord 
Esher, M. R., said: “That document has brought in by reference the 
provisions of an American Act of Congress, and what we have to do 
is to construe the bill of lading, reading into it as if they were written 
into it the words of the Act of Congress . . . which I decline to con- 
strue as an Act, but which we must construe simply as words occurring 
in this bill of lading.”** This view has subsequently been approved 
in a number of English cases, dealing with similar Harter Act clauses.** 
Moreover, it has been extended to cover cases where Carriage of Goods 
by Sea Acts have been applied by virtue of contract provisions to that 
effect. Thus, in Vita Food v. Unus S. Co. Lord Wright pointed out 
that “. . . the incorporation of the Canadian Act, like the incorpora- 
tion of the Harter Act, would only have effect as matter of contract on 
the principles laid down in Dobell & Co. v. Steamship Rossmore Com- 
pany, Ltd... .** In French law the same conception is expressed by 


89 This point of view has an important bearing upon the solutions to be applied to 
particular legal questions arising under the contract of carriage concerned. One im- 
portant question is how to solve conflicts between provisions of the Act and other 
contract provisions which are normally invalid under the Act (infra §5). It also has 
to be considered whether a Hague Rules provision incorporated into the contract is 
to be interpreted in the same way as when the Act applies ex proprio vigore (infra § 6). 
This question particularly arises when interpreting provisions granting immunities to 
the carrier, when solving conflicts between such immunities and other provisions accord- 
ing to which the carrier has a stricter liability, and when determining the legal effect 
of the Act as incorporated in charterparties. 

40 [1895] 2 QB 408 CA. As to the historical background for this case, see supra § 2.1. 

41 [1895] 2 QB 408, at 412-13. 

42 See, for instance, Moore et al. v. Lunn et al. (1923) 15 Lloyd’s Rep. 155 CA, 
where Lord Atkin said (at p. 160): “. . . the Harter Act ... has to be construed by 
us not as a statute binding upon us but as contractual terms placed in the contract.” 
See also Hordern & Sons v. Commonwealth and Dominion Line (1917) 14 Aspinall 
Maritime Cases 51 KB, R. & W. Paul v. Colorado Springs (Owners) 1930) 37 Lloyd’s 
Rep. 303 County Court and Studebaker Distributors v. Charlton $.S. Co. (1937) 59 
Lloyd’s Rep. 23 KB. 

43 (1939) 63 Lloyd’s Rep. 21 Privy Council, at 26. The passage quoted was cited 
with approval in The Muncaster Castle [1961] 1 Lloyd’s Rep. 57 House of Lords 
(especially at 68), Ocean S.S. Co. v. Queensland State Wheat Board (1941) 68 Lloyd's 
Rep. 136 CA and in Minister of Food v. Reardon Smith Line [1951] 2 Lloyd’s Rep. 265 
KB. In accord, see also Foscolo, Mango & Co. v. Stage Line (1931) 41 Lloyd’s Rep. 165 
House of Lords, at 170, and Anglo-Saxon Petroleum Co. v. Adamastos S. Co. [1958] 
1 Lloyd’s Rep. 73 House of Lords, at 79”: The contract must ... be read as if the 
provisions of the Act were written out therein and thereby gained such contractual 
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Ripert,“* and it has been applied in at least two decisions.” In German** 
and Scandinavian law,*’ the same principle is firmly established. 
American courts have frequently been asked to construe the Harter 
Act as incorporated in charterparties. Reliable authorities no doubt 
warrant the conclusion that its provisions should there be regarded 
as of contractual character. Thus, in The Framlington Court it was 
said that “[t]here is no material difference between the exemption from 
liability . . . written into the charter and the provisions of the Harter 
Act,” which had been incorporated therein."* To the same effect is 
The Westmoreland, where the Court emphasized that “the Harter 
Act was relevant only because the parties incorporated it” ;** although 
the charterparty contained a printed Harter Act clause, it was there- 
fore held that a typed negligence clause should be enforced. Cases deal- 
ing with paramount clauses, incorporating, for instance, the U.S. Cogsa, 
evidently have the same holding. In Federal Ins. Co. v. American 
Export Lines, Judge Dimock stated that “if the Act is to apply at all 
in this case it will apply only as a collection of contractual provisions 
which the parties have incorporated in their bill of lading by refer- 
ence.””” A conflicting view, however, was expressed by Palmieri, D. J., 
in Pannell v. United States Lines.” In this case, relating to the applica- 
tion of U.S. Cogsa to on-deck cargo, it was pointed out that the incor- 
poration of U.S. Cogsa in bills of lading evidencing a coastwise ship- 
ment which would otherwise be outside the coverage of the Act, has 
the effect of making it applicable in the same way as where it applies 
ex proprio vigore.” Courts had previously held that the Act could be 
incorporated in contracts to which it otherwise has no application, and 
the learned Judge did not believe “that the effect of the incorporation 
should differ according to whether the incorporation is by permission 








force as a proper construction of the document admits.” Cf. Scrutton, Charterparties 
and Bills of Lading, 16th ed. 1955, 490, Gotz, op. cit, note 6, 202, and Selvig, op. cit. 
note 38, 118-19. 

44 Ripert, op. cit. note 31, at 348. 

45 The Reims (1929) 20 RevDMC 398 Cour de Cassation (Harter Act) and The 
Highland Brigade 1950 DMF 38 DC Le Havre (British Cogsa). 

46 Schlegelberger & Liesecke, op. cit. note 6, 236 note 6, and Abraham, Das Seerecht, 
2nd ed. 1960, 114. 

47 Several Scandinavian decisions contemplate that the “contract approach” is correct; 
see Kobenhavns Belysningsvaesen v. Skips A/S Skibsfart ND 1957.311 SC Norway, 
A/S D/S Fiona v. A/S Randers Korn- og Foderstofforretning ND 1916, 429 SC Den- 
mark and Rederi A/S Mascot v. Sdrensen & Lie ND 1934.55 DC Oslo. Cf. Selvig, 
Paramount klausulen (1959), 3 Arkiv for Sjérett 549, at 572. 

48 1934 AMC 272 5CCA, at 276. 

49 1936 AMC 1680 2CCA, at 1682. In support, see The Tregenna 1941 AMC 1282 
2CCA. 

50 1953 AMC 1330 SDNY, at 1332. 

51 1958 AMC 1428 SDNY. 

52US. Cogsa § 13, 46 U.S. Code § 1312; see Cities Service Oil Co. v. United States 
1953 AMC 1424 2CCA and Burdines, Inc. v. Pan-Atlantic $.S. Corp. 1952 AMC 1942 
SCCA. 
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of the Act itself or by permission of courts.”’* However, the Court of 
Appeal, Second Circuit” flatly rejected this point of view so ably 
argued by the District Court: 

“Where a statute is incorporated by reference its provisions are 
merely terms of the contract evidenced by the bill of lading. . . . 
Our task therefore, is to construe the contract to give consistent 
effect, if possible, to all of its terms. 

. . . The parties have defined what ‘package’ means in the bill 
of lading. We see no reason why this specific definition should not 
prevail over the general term ‘package’ contained in the Act. It 
is true that if the Act applied ex proprio vigore the yacht... 
could not be deemed a ‘package,’ and the parties by so describ- 
ing it could not reduce the carrier’s liability. But we cannot agree 
with the District Court’s view that because the definition would 
be void when applied to shipments covered by the Act, it should 
likewise be ineffective to reduce liability where the Act is not 
operative as a matter of law.””” 


In construing the paramount clauses, American courts should con- 
sequently be expected to adhere to the “contract approach”; this is in 
accordance with the law of European countries. However, if the parties 
have contracted that U.S. Cogsa shall supersede the Harter Act in U.S. 
coastwise trade, the position is different. In accordance with express 
statutory warrant, such agreements merely substitute one compulsory 
Act with another. The Court of Appeal in the Pannell case obviously 
did not intend to disapprove of the view of the court below on this 
question. 


§$5. THe Errecr or NecLiGENcE CLauses NorMALty IN DEROGATION 
OF THE Hacur Ru es 


§ 5.1. The problems. The enactment of the Hague Rules in the vari- 
ous countries was believed to bring about a simplification of liner 
bills of lading. Most clauses traditionally inserted therein would now 
become obsolete because of their invalidity under the new, compulsory 
legislation; such clauses would consequently be deleted from all bills 
of lading governed thereby. This expectation, however, has become 
frustrated, inter alia because of attempts on the part of carriers to 
exploit eventual loopholes in the different Hague Rules Acts. At present, 
most bills of lading still contain a number of clauses which are of no 
effect whatsoever if any such Act applies ex proprio vigore. However, 





53 1958 AMC 1428, at 1439. 

54 1959 AMC 935. 

55 1959 AMC 935, 936-37. See also Aron & Co. v. The Askvin 1960 AMC 314 2CCA, 
Petterson Ltge. & T. Corp. v. Belgian Line 1958 AMC 1261 2CCA, affirming 1958 
AMC 567 SDNY, and The Berengaria 1931 AMC 690 2CCA., 
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if a paramount clause makes the Act applicable outside its coverage, 
it is no longer regarded as of compulsory statutory character (supra 
§ 4). A conflict between the provisions of the Act and, for instance, a 
negligence clause’® are principally a conflict between two provisions 
of the same contractual character. It is by no means entirely clear that 
the Act then prevails, because the solution of this conflict depends upon 
general principles of contractual interpretation. In fact, this is the very 
essence of the “contract approach” to the construction of paramount 
clauses that has been adopted by the courts of most countries. 

This proposition implies zmter alia that in solving this conflict we 
should first look to the contract itself for eventual guidance. (1) Clauses 
incorporating a Hague Rules Act frequently have the heading “Para- 
mount Clause.” The word “paramount” then suggests that the pro- 
visions of the Act shall supersede other provisions of the contract. At 
other times the clause states that the contract shall have effect subject to 
a certain Act. It may also contain a passage specifically solving the con- 
flict in favor of the Act: “If or to the extent that, any term of this 
Charterparty (Bill of Lading) is repugnant to or inconsistent with 
anything in such Act, it shall be void.” (2) Sometimes the paramount 
clause has a more neutral wording, but if the Act is incorporated en 
bloc, the provision thereof relating to its compulsory character [cf. 
HR art. III(8)] is made a part of the contract. An important ques- 
tion, therefore, becomes whether this in itself is sufficient to make the 
provisions of the Act prevail. (3) The contract may also indicate that 
the provisions of the Act shall not supersede other provisions of the 
contract; the paramount clause may for instance contain the phrase 
“except as may be otherwise specifically provided herein.” Such in- 
ference appears warranted in cases where the reference to the Act does 
not comprehend its provision corresponding to HR art. III(8), and 
where the clause expressly excludes that provision from incorporation. 

§ 5.2. Harter Act clauses. In a number of countries it is well settled 
that the mere incorporation of the Harter Act into charterparties or 
bills of lading, has the effect of invalidating (printed) contract provi- 
sions inconsistent therewith. 

In England this conception was introduced in McFadden Bros. v. 
Blue Star Line™ and it has been confirmed in subsequent cases."* Em- 


5 Other relevant clauses are, for instance “liberty”-clauses giving the carrier right 
to a jation, transhipment, overcarriage, landing, storing, lightering, etc.; ice-, strike- 
and war-clauses; notice of claim and time for suit clauses. 

57 (1905) 10 Aspinall Maritime Cases 55 KB, at 60-61. 

58 Hordern & Sons v. Commonwealth and Dominion Line (1917) 14 Aspinall Mari- 
time Cases 51 KB, Moore et al. v. Lunn et al. (1923) 15 Lloyd’s Rep. 155 CA, Paul 
& Co. vy. Colorado Springs (Owners) (1930) 37 Lloyd’s Rep. 303 County Court, Mac- 
Namara & Son v. Hatteras (Owners) (1930) 38 Lloyd’s Rep. 233 P, Hovis v. United 
British $.S. Co. (1937) 57 Lloyd’s Rep. 117 City Court, and Studebaker Distributors v. 
Charlton S.S. Co, (1937) 59 Lloyd’s Rep. 23 KB. 
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phasis is placed on the fact that Harter Act §§ 1 and 2 expressly pro- 
hibit certain exceptions. Written out in the contract these provisions 
invalidate an exception which offends against the Act “because it 
enables the shipowner to escape the liability from which the Act 
intends he should not escape . . .”*’ Continental courts have generally 
adhered to the same view,’’ as have Scandinavian courts of high 
authority.” 

American decisions are probably also in accordance therewith. Thus, 
in The Framlington Court it was said by the Court of Appeal, Fifth 
Circuit: “Having incorporated the Harter Act by reference in the 
charter, the parties are bound to take it with its burdens as well as 
its benefits and it is controlling.” The Court therefore declared invalid 
a “liberty-to-deviate” clause of a charterparty into which the Act had 
been incorporated. The Westmoreland™ may, however, have a different 
holding. The Court of Appeal, Second Circuit, there pointed out that 
a clause incorporating the Harter Act was not over-riding in charac- 
ter. This clause had to be construed with other contract clauses so as 
to give reasonable effects to all parts of the contract. A typed negli- 
gence clause relating to the particular mode of shipping the cargo, 
therefore, was fully enforced although it was inconsistent with the 
printed Harter Act clause. Despite the somewhat sweeping repudia- 
tion of The Framlington Court and The Agwimoon,™ the opinion 
contains a passage indicating a more limited ratio decidendi: “So far 
as the two decisions cited must be construed to deny an unconditional 
reading of the typed clause, we cannot therefore go along . . .””° It is 
a principle of contractual interpretation that a typed clause prevails 
over a printed one. In accordance therewith the Court obviously be- 
lieved that the parties specifically intended that the typed clause should 


5® Lord Chief Justice Goddard in Studebaker Distributors v. Charlton $.S. Co. (1937). 
59 Lloyd’s Rep. 23, at 26. 

®° Belgium: The Honnedaga (1922) 1 RevDMC 219 DC Antwerp, The Vittorio 
Emmanuele III (1922) 1 RevDMC 209 DC Antwerp, The Talabot (1927) 16 RevDMC 
140 DC Antwerp, and The Valdura (1926) 17 RevDMC 189 CA Brussels. France: 
The De La Salle 1926 DMF 593 DC Le Havre, The Port Hacking 1923 DMF 367 DC 
Dunkerque, The Wimbledon (1920) 32 RevIntDM 455 DC Marseilles, and The Mar 
Negro (1921) 34 RevIntDM 157 CA Bordeaux. Italy: The Cretic (1924) 12 RevDMC 
332 SC Italy, The Aster (1932) 25 RevDMC 343 SC Italy, and The Giano (1933) 
29 RevDMC 294 SC Italy. Netherlands: The Nieuw-Amsterdam (1928) 20 RevDMC 
446 DC Rotterdam, and The Abbekerk (1926) 21 RevDMC 447 DC Rotterdam. 

61 A/B Engstrom v. The Mary ND 1920.177 SC Sweden and A/S Korn- og Foderstof 
Co. v. The Modemi ND 1932, 177 SC Denmark. Cf. Rederi A/B Svea v. Hégdahl 
ND 1948.379 SC Sweden and Baltia A/S v. Vermaas ND 1957.282 DC Copenhagen. 

62 1934 AMC 272, 276. In accord, see The Vale Royal 1943 AMC 1099 DMd, The 
Agwimoon 1929 AMC 570 4CCA and The Nordhvalen 1925 AMC 973 DMd. 

‘$1936 AMC 1680 2CCA. To the same effect is The Tregenna 1941 AMC 1282 2CCA. 

64 Supra note 62. 

65 1936 AMC 1680, 1683. 
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apply unconditionally: “The most reasonable inference is that the par- 
ties put in the clause just because they knew that the barge was unfit 
in this detail [lack of dunnage] and meant not to charge her on its 
account.”** On this ground the three cases can be reconciled; in The 
Framlington Court and The Agwimoon the Harter Act clause was 
held to supersede exceptions contained in the printed part of the con- 
tract.” Another case decided by the same Court, The Tregenna® may, 
however, leave some uncertainty as to the correctness of this proposi- 
tion. A stranding clause was here held applicable, although under Har- 
ter Act § 3 the validity of such clauses is conditioned on the ship being 
seaworthy, cf. The Isis doctrine. The case may be “explained” by the 
bad reputation of this doctrine, and by the fact that it is departed from 
in U.S. Cogsa § 4(2)a, 46 U.S. Code § 1304(2)a. 

The Harter Act cases of most countries consequently afford some 
basis for the supposition that clauses incorporating Hague Rules Acts, 
generally are over-riding in character, and thus make ineffective other 
contract provisions inconsistent therewith. TAis conclusion is reached 
as a matter of contractual interpretation and construction; the incor- 
poration of the otherwise compulsory Act implies a paramount intent 
to import into the contractual relation the same standard of liability 
as that established by the Act.” As The Westmoreland points out, 
however, the circumstances of the case may exceptionally warrant the 
conclusion that a particular provision of the contract shall prevail. This 
does not mean that the Harter Act (or the Hague Rules Act) shall not 
in other respects be decisive."* 

§ 5.3. Incorporation of Hague Rules Acts. When solving a conflict 
between the incorporated Hague Rules Act and other provisions of 
the contract, the apparent point of departure is to ask whether the par- 
ties actually intended that the former should be unconditionally over- 
riding in character. Courts of most countries have held that if the 
clause referring to the Act is entitled “Paramount Clause,” it is war- 
ranted to answer the question affirmatively.’* If the clause applied 





66 1936 AMC 1680, 1682. 

®7 Cf. The Tregenna 1941 AMC 1282 2CCA, where it was said (p. 1290): “True, in 
The Westmoreland . . . the specific clause was typed in, which left no doubt that it 
should prevail . . .” 

68 1941 AMC 1282 2CCA, cf. note 67. This case is inconsistent with Moore et al. v. 
Lunn et al. (1923) 15 Lloyd’s Rep. 155 CA (see especially p. 160) and Paul & Co. v. 
Colorado Springs (Owners) (1930) 37 Lloyd’s Rep. 303 County Court. 

8 The Isis (1933) 290 U.S. 333 U.S.S.C.; cf. Gilmore & Black, op. cit. note 36, at 134 
and Robinson, op. cit. note 33, at 512. 

70 Supra at note 19. 

71 See The Westmoreland 1936 AMC 1680 2CCA, at 1682-83. 

72 Belgium: The Willem Torkildsen (1960) 104 JPA 210 CA Brussels (see especially 
p. 212: “€paramount>, c.-a-d. de <predominante>, prime dés lors de les autres 
[clauses].”), and The Primavista (1955) 99 JPA 3 Arbitration. England: Renton & Co. 
v. Palmyra Trading Co. [1956] 2 Lloyd’s Rep. 379 House of Lords. France: The Loami 
Baldwin 1957 DMF 89 CA Paris, The Sir Jules 1957 DMF 165 DC Seine and The High- 
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expressly lays down that contract terms repugnant to or inconsistent 
with the Act shall be void, this would also be sufficient to make the 
Act prevail; see Ocean S.S. Co. v. Queensland State Wheat Board™ 
where Lord Luxmoore said (construing a clause referring to the 
Australian Cogsa, 1924): 


“To my mind, the only meaning which the words, ‘All parties 
shall be deemed to have intended to contract according to the laws 
in force at the place of shipment, [of the Australian Cogsa § 9] 
are capable of having is that the contract is to be governed by . . . 
Australian law. No doubt had Sec. 9 of the Act stopped here, it 
would have been difficult to determine the precise meaning and 
intention of the parties; but they do not. The words ‘any stipu- 
lation or agreement to the contrary shall be illegal, null and void, 
and of no effect,’ are part of the section . . . consequently, Clause 
16 [stating that the bill of lading ‘shall be governed by the law of 
England’| must, on the express words contained in the latter part 
of the section, be treated as ‘null and void and of no effect,’ and 
must, therefore, as a matter of construction of the contracts, be 
ignored.””* 


In accordance with these decisions American courts have held that 
if, on the other hand, the paramount clause contains the reservation 
“except as otherwise specifically provided,” the Act referred to is not 
controlling. Special clauses normally invalid under the Act, can con- 
sequently not be disregarded.”* Courts of other countries have adhered 
to similar points of view." 

Considerably more difficult are cases where the paramount clause 
merely incorporates a certain Hague Rules Act en bloc, without spe- 
cifically pointing out how to solve the conflicts here discussed. In- 
cluded in the en bloc incorporation is also the provision of the Act 
which expressly prohibits clauses exempting the carrier from liability 
imposed by the Act [cf. HR art. III(8) |. Is this sufficient to invalidate 








land Brigade 1950 DMF 38 DC Le Havre. Germany: 1959 Hansa 1963 DC Bremen and 
Abraham, op. cit. note 46, 114. Scandinavia: Ins. Co. of North America v. Rederi 
A/B Svea ND 1950.12 CA Stockholm, United States: The Steel Inventor 1941 AMC 
169 DMd (quoted supra at note 28), The Egg Harbor 1945 AMC 310 SDCal, aff. 1946 
AMC 1160 9CCA. 

73 (1941) 68 Lloyd’s Rep. 136 CA. 

74 (1941) 68 Lloyd’s Rep. 136, 141. In accord, see Golodetz v. Kersten, Huinck & Co. 
(1926) 24 Lloyd’s Rep. 374 KB, and Pannell v. United States Lines 1958 AMC 1428 
SDNY, at 1437, reversed on other grounds 1959 AMC 935 2CCA. 

75 Aron & Co. v. The Askvin 1960 AMC 314 2CCA, Petterson Ltge. & T. Corp. v. 
Belgian Line 1958 AMC 1261 2CCA, affirming 1958 AMC 567 SDNY, St. Paul F. & M. 
Ins. Co. v. Alcoa S.S. Co. 1957 AMC 574 NYAD and Federal Ins. Co. v. American 
Export Lines 1953 AMC 1330 SDNY. Cf. the Pannell case, infra at note 80 et seq. 

76 The Lago 1958 Schip en Schade 58 DC Rotterdam, The Cap Blanc-Alger 1958 
DMF 227 DC Seine, The Hestia (1958) 102 JPA 244 CA Brussels and The Hilde 
(1936) 35 RevDMC 77 CA Hamburg. 
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inconsistent contract terms? The unanimous enforcement of corre- 
sponding Harter Act provisions (§ § 1 and 2) creates a presumption to 
this effect (supra §5.2). Moreover, in the opinion of Lord Luxmoore 
(quoted supra at note 74) emphasis was put on the fact that the Aus- 
tralian Cogsa §9 expressly stated that repugnant choice of law provi- 
sions were invalid. Nowhere, however, has this principal point of view 
been argued with greater persuasiveness than in a recent decision of 
the Supreme Court of Sweden.” The Court pointed out that a reference 
to the Hague Rules Convention (printed clause 1 of the bill of lading) 
“can very reasonably be understood to mean that it [the Convention | 
shall be of fundamental importance for the contract of carriage, giving 
to the bill of lading its character.” Admitting that the parties were 
legally entitled to contract as they pleased, the Court maintained that 
the carrier was nevertheless not protected by the negligence clauses 
of the printed part of the bill of lading (clauses 7 and 20), because 
“filf, despite the existing inconsistency, the . . . exemption from lia- 
bility should be considered as prevailing, the bill of lading would 
appear inadmissibly deceptive as to the actual meaning of clause 1.”™ 

In American law, however, the position is not entirely clarified. 
The Yoro"™ obviously expresses the same view as that adhered to by 
the Swedish Supreme Court in the case just discussed. However, Pan- 
nell v. United States Lines* may appear to have a different holding. 
The Court there applied a “package” definition of the bill of lading, 
although it was clearly incompatible with the term “package” of U.S. 
Cogsa § 4(5):** “We see no reason why this specific definition should 
not prevail over the general term ‘package’ contained in the Act.” 
The authorities relied on by the Court, The Westmoreland, The Tre- 
genna and Petterson Ltge. & T. Corp. v. Belgian Line, do not, however, 
sustain the evidently sweeping principle laid down by the Court.* In 
The Westmoreland a typed clause was held to supersede a printed one, 
and in the Petterson case the paramount clause contained the “except 
otherwise provided” reservation. These cases, therefore, are easily dis- 
tinguishable from the Pannell (both clauses were found in the printed 
part of the bill of lading), unless it can be maintained that this case 
falls within the “except otherwise provided” group of cases. The opin- 
ion indicates that this may be the correct subsumption. Clause 2 of the 
bill of lading contained a customary U.S. paramount clause. However, 
the goods were carried on deck, and the case was not one to which 


77 Cie Beurri¢re et Fromagére et al. v. Rederi A/B Svea ND 1951.589. 

78 ND 1951.589, 603-04 (my italics). 

*° 1949 AMC 187 SDNY (see especially p. 192-3), aff. 1952 AMC 1094 2CCA. Cf. 
The Mormackite 1960 AMC 185 2CCA (at p. 192). 

80 1959 AMC 935 2CCA, reversing 1958 AMC 1428 SDNY. 

81 Supra at note 54-55. Cf. Selvig, op. cit. 38, at 76 et seq. 
82 Supra notes 49, 63, 68 and 75. 
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that Act applies, 46 U.S. Code § 1301(c). On the contrary, a bill of 
lading clause provided that the risks of on-deck carriage should be 
borne by the cargo-owner, and continued: “. . . but in all other re- 
spects the custody and carriage of such goods shall be governed by 
the terms of this bill of lading and the carrier shall have the benefit 
of all and the same rights, immunities, exceptions and limitations 
contained in said Carriage of Goods by Sea Act . . .” (Italics added). 
A close analysis of this clause obviously sustains the conclusion that 
the liability of the carrier for on-deck cargo primarily should be de- 
termined according to the terms of the bill of lading; U.S. Cogsa 
should only apply to the extent it might entitle the carrier to additional 
immunities and limitations. The clause did not provide, therefore, that 
the carriage of on-deck cargo should be subject to the statutory re- 
sponsibilities and liabilities, and on this ground the Pannell decision is 
reconcilable with previous authorities. The general statements in the 
opinion should be read in light of this fact, the more so as the Court 
expressly emphasized that as far as on-deck cargo was concerned, the 
U.S. Cogsa was intended to operate to the benefit of the carrier.*° 

The: Ocean S.S. case, the decision by the Swedish Supreme Court, 
and The Yoro™ warrant the conclusion that, generally, the mere en 
bloc incorporation of a Hague Rules Act is sufficient to make the Act 
controlling, and that inconsistent exemption and limitation clauses 
should correctly be ignored. This proposition is confirmed by several 
cases relating to conflicts between the Act and other terms of the con- 
tract imposing upon the carrier a liability 7” excess of that under the 
Act; the incorporated Act is over-riding even in conflicts of this type;”° 
for instance, so as to reduce the obligation of the carrier from an ab- 
solute warranty of seaworthiness to an obligation to use due diligence 
[cf. HR art. IV(1)]. That this general point of view is supported by 
the better reasons appears from the quoted parts of the opinion in 
the Swedish Supreme Court decision (s#pra at note 78). 

§ 5.4. Continuation—some exceptional cases. In the preceding dis- 
cussion it has been contemplated that the paramount clause and the 
clause eventually inconsistent therewith have in the same manner been 
made a part of the contract; for instance, both provisions are printed, 
typed, stamped, or otherwise written into the contract. However, it is 
a general rule of interpretation that clauses specially added are para- 
mount to clauses found in the printed part of the contract.*° No doubt 





83 1959 AMC 935, 936. 

84 Supra notes 73, 77 and 79. 

85 The Mormackite 1960 AMC 185 2CCA, Anglo-Saxon Petroleum Co. v. Adamastos 
S. Co. [1958] 1 Lloyd’s Rep. 73 House of Lords, Burdines, Inc. vy. Pan-Atlantic S.S. 
Corp. 1952 AMC 1942 5CCA and The Agwimoon 1929 AMC 570 4CCA. 

86 Carver, op. cit. note 1, at 362 et seq.; Corbin, On Contracts, 1951, § 548; Gram, 
Fraktavtaler og deres tolkning, 2nd ed. 1955, 25. 
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this rule applies if it is the paramount clause which is typed, stamped, 
or written into the contract.*’ There is also some basis for maintaining 
that it equally applies if a negligence clause is in like manner inserted 
therein, despite the fact that the printed part of the contract contains 
a paramount clause. The English case Varnish & Co. v. Kheti™* so held, 
as did an American (Harter Act) case, The Westmoreland.” It might 
be argued that inherent in these decisions is a principle different from 
that here discussed, i.e., that general contract terms yield to more spe- 
cific ones.”” This contention, however, is hardly tenable, because, as 
we have seen (supra § 5.3), that rule is generally not applicable, unless 
the paramount clause contains an appropriate reservation, “except 
otherwise provided” or the like. 

In The Berengaria, 1931 AMC 690 2CCA, the bill of lading, cover- 
ing a carriage from Italy to U.S., did not contain a paramount clause, 
but only a general choice of law provision referring to English law. 
A £20 per package limitation of liability clause was held to apply, 
although this clause generally is in derogation of the British Cogsa 
§4(5). This case, therefore, is not inconsistent with the view here ex- 
pressed inter alia because that Act had not expressly been referred to, 
and because it only governs carriage from United Kingdom. 

§ 5.5. Continuation—incorporation of parts of Hague Rules Acts. 
Clauses of this type primarily purport to give the carrier additional 
rights and immunities, without at the same time imposing upon him 
the corresponding responsibilities and liabilities.’ In case of incon- 
sistencies between provisions thus incorporated and other terms of 
the contract, the general rules of interpretation apply.°* However, the 
purpose of these clauses corresponds by and large to that of customary 
exemptions, and the principles applied in the interpretation and con- 
struction of the latter are likely to affect the general attitude towards 
clauses incorporating only some parts of Hague Rules Acts.”* 


§ 6. INTERPRETATION OF THE PARTICULAR PRovISIONS 


Incorporated into the contract, provisions of a Hague Rules Act 
must be interpreted in the same way as if the Act applied ex proprio 





8? Burdines, Inc. v. Pan-Atlantic $.S. Corp. 1952 AMC 1942 5CCA and The Steel 
Inventor 1941 AMC 169 DMd. 

88 (1949) 82 Lloyd’s Rep. 525 P. This case is criticized by Selvig, op. cit. note 47, at 
581-82, because it seems to exaggerate the importance of the fact that the clause had 
been stamped on the bill of lading. 

89 Supra at note 63. 

8° Cf. Corbin, op. cit. note 86, § 547. 

°° Cf. supra note 17. 

®° Cf. Kobenhavns Belysningsvesen v. Skibs A/S Skibsfart ND 1957.311 SC Norway. 

“Cf. The Anna Capano (1937) 39 RevDMC 176 SC Italy, The Church Bay 1957 
AMC 16 5CCA, at 23, and De Private Assurandérer A/S v. The Fivel ND 1956.264 
DC Copenhagen. 
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vigore.’* “|The parties are bound to take its [the Act’s] burdens as 
well as its benefits. . . .””° Thus, the carrier is entitled to rely on the 
exemptions from and limitations of liability contained in the Act 
referred to, even if other terms of the contract contemplate a more 
extensive liability; a warranty of seaworthiness of the ship is accord- 
ingly reduced to an obligation to use due diligence.” The carrier would 
otherwise be bound by the duties and responsibilities of the Act with- 
out at the same time being granted its rights and immunities.”’ This 
point of view, however, has decreased validity if only parts of the Act 
are incorporated; it is particularly inappropriate if the clause exclu- 
sively refers to immunities and limitations of the Act.’* 

Hague Rules legislation may validly be incorporated into charter- 
parties.” The Rules, however, were framed in consideration of the 
liability problems particular to bills of lading and the carriage of gen- 
eral cargo by regular lines [cf. HR art. V(2)]; in the main they deal 
only with questions of carriers’ liability for loss of or damage to 
goods.’”” The liability for cargo damages, however, is only one of a 
rather heterogeneous group of liabilities arising under charterparties. 
Incorporated into a charterparty the Hague Rules Act must be regarded 
as an integrated part thereof; it must be construed in consideration of 
the context in which it appears—the charterparty must be construed 
as a whole. It is not surprising that such construction may therefore 
bring about unexpected results quite different from those of an ex 
proprio vigore application of the particular provisions."”* Thus, in 
Anglo-Saxon Petroleum Co. v. Adamastos S. Co. the House of Lords 
held that the U.S. Cogsa § 4(2)a was applicable with respect to errors 
in the navigation committed on a ballast voyage preceding the cargo 
voyage [cf. HR art. I(e)]; the parties naturally intended “to incor- 


94 See Moore et al. v. Lunn et al. (1923) 15 Lloyd’s Rep. 155 CA; The Framlington 
Court 1934 AMC 272 5CCA, at 276; Metropolitan Coal Co, v. Howard 1946 AMC 1154 
2CCA, at 1158, and Imperial Smelting Corp. v. Constantine S.S. Line (1940) 66 Lloyd's 
Rep. 147 KB, at 165, aff. (1942) 70 Lloyd’s Rep. 1 House of Lords. 

% The Framlington Court 1934 AMC 272 5CCA, at 276. 

96 Supra at note 85. 

%7 Supra at note 19. 

98 Supra § 5.5. 

*9 England: Anglo-Saxon Petroleum Co. v. Adamastos S. Co, [1958] 1 Lloyd’s Rep. 73 
House of Lords. Netherlands: The Lago 1958 Schip en Schade 58 DC Rotterdam. 
Scandinavia: Kébenhavns Belysningsvesen v. Skibs A/S Skibsfart ND 1957.311 SC 
Norway and De Private Assurandorer v. The Fivel ND 1956.264 DC Copenhagen. 
United States: Wessel, Duval & Co. v. United States 1953 AMC 2056 SDNY, The 
Church Bay 1957 AMC 16 5CCA, The Moremackite 1960 AMC 185 2CCA. 

Regarding the incorporation of Harter Act in charterparties, see The Agwimoon 1929 
AMC 570 4CCA, The Framlington Court 1934 AMC 272 5CCA, The Westmoreland 
1936 AMC 1680 2CCA, McFadden Bros. v. Blue Star Line (1905) 10 Aspinall Maritime 
Cases 55 KB, and The Giano (1933) 29 RevDMC 294 SC Italy. 

109 Selvig, op. cit. note 38, at 81 et seq. 

101 Cf. De Private Assurandérer v. The Fivel ND 1956.264 DC Copenhagen. 
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porate the code of obligations and immunities over the whole of the 
contractual period.”*’* Moreover, The Moremackite’® held that the 
incorporation of U.S. Cogsa § 8 excluded the application of the Ameri- 
can “personal contract” doctrine, which ordinarily prevents global 
limitation of shipowner’s liability according to 46 U.S. Code §§ 181 
et seq. But there must obviously exist some limits as to what extent the 
Hague Rules may be held to bear upon questions of liability quite dif- 
ferent from those actually governed thereby. Thus, in Leeds S. Co. v. 
Duncan, Fox & Co. the Australian Cogsa § 4(3) was held not to modify 
the “fixed time” doctrine according to which the charterer has an 
absolute obligation to pay demurrage at the expiry of the laytime.’” 


§ 7. THE Errect oF Provisions LIMITING THE COVERAGE OF THE 
Hacue Ru es Acts 


The different limitations on the coverage of particular Hague Rules 
Acts have previously been outlined (supra § 1). When the Act in ques- 
tion is incorporated en d/oc into the contract, this incorporation literally 
includes even provisions relating to the actual coverage of the Act. If the 
Act referred to does not at all apply ex proprio vigore to the particular 
contract into which it is incorporated, the enforcement of such provi- 
sions implies that the Act has no application despite the fact that the 
contract states that it shall be governed thereby. It might be ques- 
tioned, therefore, whether or not provisions limiting the coverage of 
the Act should be disregarded, the application of which obviously 
frustrates the purpose of the paramount clause. 

The particular paramount clause applied may afford some guidance 
to the solution of this question. Frequently, it expressly provides that 
the Act referred to shall apply for instance, to on-deck cargo, during 
the time before loading and after discharge, etc.**”’ On the other hand, 





102 [1958] 1 Lloyd’s Rep. 73, at 100. 

103 1960 AMC 185 2CCA. Cf. Gilmore & Black, op. cit. note 36, 708-10. 

104 (1932) 42 Lloyd’s Rep. 123 KB. Cf. Carver, op. cit. note 1, at 831-36, Hellenic 
Lines v. American Tobacco Co. 1949 AMC 607 SDNY, and The Marpesia 1945 AMC 
694 EDNY. In this connection it is most interesting to note a Norwegian arbitration 
decision dated 7.14.1961, A/B Walltank v. The Granville, relating to the effect of the 
U.S. Paramount Clause as attached to a Baltime timecharterparty. Solving a conflict be- 
tween the provisions of the U.S. Cogsa and the printed parts of the charterparty, 
the court emphasized that the Hague Rules never purported to govern the relation 
between the shipowner and the timecharterer, and that by attaching the paramount 
clause the parties evidently had no intention whatsoever of substituting the well-known 
liability system set up in the charterparty with that of the United States Act. Accord- 
ingly, the court held that the latter should not prevail; however, the court admitted 
that the position would have been different if the paramount clause had been attached 
to a contract between a carrier and a cargo owner [cf. HR art. I (a) and (b)]. 

105 Pannell v. U.S. Lines 1959 AMC 935 2CCA, Deere & Co. v. Mississippi S. Co. 1959 
AMC 480 EDLa, Petterson Ltge. & T. Corp. v. Belgian Line 1958 AMC 1261 2CCA, 
Aspen Pictures, Inc. v. Oceanic S.S. Co. 1957 AMC 2388 CalCA, Albert v. Isbrandtsen 
1957 AMC 1569 NYSC and The West Kyska 1946 AMC 997 5CCA. 
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the clause may incorporate the Act only to the extent it is compulsorily 
applicable ex proprio vigore.'”* If, however, the paramount clause does 
not contain any support for either solution, the question arises whether 
the mere en bloc incorporation of a certain Hague Rules Act sustains 
the conclusion that the parties actually intended that the Act should 
govern that particular contract. Decisions from the years subsequent 
to the adoption of the Hague Rules Convention indicate a reluctance 
on the part of courts to answer the question affirmatively.'’’ Recent 
decisions, however, take the opposite view, both with respect to pro- 
visions limiting the geographical coverage of the Acts,'’* and to pro- 
visions stating that the Acts shall not apply to charterparties."”” It is 
not warranted, however, to ignore other provisions of the Act incor- 
porated, which merely point out how, i.e. to what extent the Act 
governs the different questions of liability arising under the particular 
contract [cf. HR arts. I(c) and (e), and II]. When incorporated into 
a contract the Act cannot generally be held to concern questions of 
liability other than those subject to the Act, if it applies ex proprio 
vigore. On this ground the Anglo-Saxon Petroleum Co. (supra 
note 102) may be criticized, unless the House of Lords as a matter of 
interpretation held that the parties had actually contracted that the 
material provisions of the Act should apply even outside the period of 
responsibility of HR arts. I(e) and II. This point of view applies 
analogously if the contract of carriage covers both on-deck and under- 
deck cargo. It is otherwise, perhaps, if all cargo is stowed on deck; 
here the Hague Rules Act applies unconditionally because it can then 
be inferred that the parties contemplated that HR art. I(c) should be 
disregarded. 

106 See cases cited supra note 24, 

10T Tudor Accumulator Co. v. Oceanic S.N. Co. (1924) 20 Lloyd’s Rep. 106 KB, 
The Flora Park (1927) 19 RevDMC 84 CA Brussels, The Viator (1927) 18 RevDMC 
189 DC Antwerp, The Berengaria 1931 AMC 690 2CCA and Berthet v. Cie Générale 
Transatlantique 1949 DMF 156 DC Seine. 

108 England: Golodetz v. Kersten, Huink & Co. (1926) 24 Lloyd’s Rep. 374 KB, and 
Stafford Allen & Son v. Pacific S. N. Co. [1956] 1 Lloyd’s Rep. 104 QB, where Justice 
Sellers said (p. 120): “. . . the form of contract is intended to apply this [paramount] 
clause to all shipments made under it. . . .” See also Anglo-Saxon Petroleum Co. v. 
Adamastos S. Co. [1958] 1 Lloyd’s Rep. 73 House of Lords. France: The Loami Baldwin 
1957 DMF 89 CA Paris. United States: The South Star 1953 AMC 1304 SDNY, aff. 
1954 AMC 418 2CCA, United States v. Wessel Duval & Co, 1953 AMC 2056 SDNY, 
The Edmund Fanning 1953 AMC 86 2CCA and The Egg Harbor 1946 AMC 1160 
9CCA. Cf. The Surna 1961 AMC 735 SC Taiwan. 

109 Belgium: The Primavista (1955) 99 JPA 3 Arbitration. England: Anglo-Saxon 
Petroleum Co. v. Adamastos $. Co. [1958] 1 Lloyd’s Rep. 73 House of Lords. United 
States: The Mormackite 1960 AMC 185 2CCA, The Church Bay 1957 AMC 16 5CCA, 
The South Star 1954 AMC 418, United States v. Wessel, Duval & Co., 1953 AMC 2056 


SDNY, The Egg Harbor 1946 AMC 1160 9CCA, The Quarrington Court 1940 AMC 
1546 SDNY. See also supra note 99. 
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THOMAS BUERGENTHAL 


Appeals for Annulment by Enterprises in the 
European Coal and Steel Community 


INTRODUCTION 


The establishment of the Court of Justice of the European Coal and 
Steel Community’ was motivated to a large extent by the desire to 
counteract any temptation on the part of the High Authority to use 
the powers conferred upon it in furtherance of the nationalistic aspira- 
tions of one or the other member State.* The confidence which France 
and Germany, for example, have thus reposed in the Court by placing 
an important segment of their economy under its jurisdiction, demon- 
strates a faith in the function of law in international relations, whose 
significance outweighs the territorial limitation of the Court’s power.* 

But the effectiveness of a court and the law under which it operates 
can properly be evaluated only by a study of its practice. This paper, 
therefore, examines the jurisprudence of the Court of Justice,* analyzing 
the appeal for annulment as a legal remedy open to enterprises under 
the European Coal and Steel Community Treaty.° The specific problem 
discussed concerns the admissibility of such appeals and the grounds 
upon which these enterprises may seek the annulment of High Author- 
ity acts. To the enterprises subject to the Court’s jurisdiction this 


Tuomas BuercENTHAL is Member of the New York Bar; Instructor, University of 
Pennsylvania Law School. 

1 This Court was replaced on October 7, 1958, by the Court of Justice of the European 
Communities, which continues to exercise the functions conferred on the Court of 
Justice of the European Coal and Steel Community. See Convention Relating to Certain 
Institutions Common to the European Communities, Sec. Il, Arts. 3 and 4. This Con- 
vention is annexed to the Treaty Establishing the European Economic Community and 
Connected Documents [hereinafter cited as E. E. C. Treaty], published in English by 
the Secretariat of the Interim Committee for the Common Market and Euratom, 
Brussels. It can also be found in 298 U. N. T. S. 14 (1958). The E. E. C. Treaty was 
signed in Rome on March 25, 1957, and entered into force January 1, 1958. 

* Hallstein, Der Schuman-Plan (1951) 22-23. 

3 See Bishop, “The International Rule of Law,” 59 Mich. L. Rev. (1961) 553, 560.i 

4 The case law examined in this paper consists of the first 42 cases decided by the 
Court in the period from 1954 to 1959, inclusive. These cases may be found in the first 
five volumes of the Court’s jurisprudence, published in French, German, Italian, and 
Dutch, and containing also the conclusions of the Court Advocates. The citations in this 
paper are to the German edition, entitled Sammlung der Rechtsprechung des Gerichts- 
hofes [hereinafter cited as Sammlung] and, if available, to the English edition of the 
Official Gazette, publication of which was discontinued after 1956. 

°>High Authority, Treaty Establishing the European Coal and Steel Community, 
[hereinafter cited as Treaty]. This Treaty was signed in Paris on April 18, 1951, and 
entered into force July 23, 1952. The English translation of this Treaty used in this paper 
may be found in 261 U. N. T. S. (1957) 142. 
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remedy offers as much or as little legal protection as the Court says it 
does. It will, consequently, have to be determined how the Court has 
construed the relevant Treaty provisions and whether the Treaty 
permits a different interpretation, which would assure greater judicial 
protection to the enterprises without undue interference with the ad- 
ministrative processes of the High Authority. 

Such an analysis gains added significance in view of the establishment 
of the European Economic Community. The E. E. C. Treaty contains 
many provisions previously utilized in the European Coal and Steel 
Community Treaty. The appeal for annulment in particular has its 
counterpart in the legal structure of the European Economic Com- 
munity.” 

The appeal for annulment of High Authority acts is governed by 
Article 33 of the European Coal and Steel Community Treaty.’ Article 
33 (1) provides in part: 


“The Court shall have jurisdiction over appeals by a member 
State or by the Council for the annulment of decisions and recom- 
mendations of the High Authority on the grounds of lack of legal 
competence, substantial procedural violations, violation of the 
Treaty or of any rule of law relating to its application, or abuse of 


98 


power. 


“See E.E. C. Treaty, Art. 173. 
* The appeal for annulment was patterned on the recours pour exces de pouvoir, Ule, 
“Der Gerichtshof der Montangemeinschaft als europdisches Verwaltungsgericht,” 67 
Yeutsches Verwaltungsblatt (1952) 65, 68; Steindorff, Die Nichtigkeitsklage (1952) 13, 
known to French administrative law as one type of appeal available against administra- 
tive action. B. Schwartz, French Administrative Law and the Common-Law World 
(1954) 195. The four grounds upon which a High Authority decision or recommenda- 
tion can be annulled under the Treaty consequently also have their counterparts in 
French law, where they are known as /'incompétence, le vice de forme, la violation de la 
régle de droit, and le détournement de pouvoir. Odent, Contentieux Administratif 
(1953-54) 554. The Treaty also retains the distinction made in French administrative 
law between the recours pour exces de pouvoir and the recours de pleine juridiction. 
See Treaty, Arts, 33, 36 and 40. See also, Rapport de la Délégation Francaise (1951) 34. 
In French administrative law ‘the recours de pleine juridiction is analogous to the 
ordinary action between two private citizens ... in which damages are sought for 
harm resulting from a breach of contract or from negligent conduct.” Von Mehren, 
The Civil Law System: Cases and Materials for the Comparative Study of Law (1957) 
255. Thus, while the only law which the Court must apply “is the law of the Treaty,” 
Court Advocate Lagrange, Case No. 3-54, | Sammlung (1954-55) 151, 156, French 
administrative law can in many instances serve as a valuable secondary source of law 
in interpreting Treaty provisions having —y established French counterparts. Jeru- 
salem, Das Recht der Montanunion (1954) 

8 Article 33 (1), first sentence provides in he original French version that: “La Cour 
est compétente pour se prononcer sur les recours en annulation pour incompétence, 
violation des formes substantielles, violation du Traité ou de toute régle de droit 
relative 4 son application, ou détournement de pouvoir, formés contre les décisions 
et recommandations de la Haute Autorité par un des Etats membres ou par le Conseil.” 

The second sentence of Article 33 (1) provides: “Toutefois l’examen de la Cour ne 
peut porter sur l’appréciation de la situation découlant des faits ou circonstances éco- 
nomiques au vu de laquelle sont intervenues lesdites décisions ou recommandations, 











—" wo 


na — oF 


“s 


Pm CD be 











1961 | BUERGENTHAL: APPEALS BY ENTERPRISES IN THE E.C.S.C. 229 





Article 33 (2) states: 


“The enterprises . . . shall have the right of appeal on the same 
grounds against individual decisions and recommendations con- 
cerning them, or against general decisions and recommendations 
which they deem to involve an abuse of power affecting them.” 


A cursory analysis of Article 33 indicates that the right of an enter- 
prise’® to invoke this remedy is narrower than the corresponding right 
of member States’ and the Council.” Article 33 (1) gives the Court 
jurisdiction to annul High Authority decisions and recommendations 
in appeals lodged by member States or the Council on the four grounds 
of illegality enumerated in this Treaty provision, irrespective of the 
general or individual character of the High Authority act. If an enter- 
prise is the appellant, however, the admissibility of the appeal for annul- 
ment and the grounds upon which a High Authority decision or recom- 
mendation may be annulled depends upon the general or individual 
nature of the challenged measure. The appeal for annulment filed by 
enterprises against individual decisions and against general decisions, 
therefore, will have to be separately analyzed. 





sauf s'il est fait grief 4 la Haute Autorité d’avoir commis un détournement de pouvoir 
ou d’avoir méconnu d’une manitre patente les dispositions du Traité ou toute régle 
de droit relative 4 son application.” For an analysis of this provision, see Matthies, “Zur 
Nachpriifungsbefugnis des Gerichtshofs der Montanunion,” 16 Zeitschrift fur Aus- 
landisches Offentliches Recht und Vélkerrecht (1955-56) 427. 

®The original French version of Article 33 (2) provides: “Les entreprises . . . 
peuvent former, dans les mémes conditions, un recours contre les décisions et recom- 
mandations individuelles les concernant ou contre les décisions et recommandations 
générales qu’elles estiment entachées de détournement de pouvoir a leur égard.” 

10The term “enterprise” as used in the Treaty refers primarily to enterprises per- 
forming a production function in coal or steel within the European territories of the 
member States and within those European territories whose foreign relations are 
assumed by member States. Treaty, Arts, 80 and 79. These enterprises, therefore, have 
the right to appeal to the Court seeking the annulment of High Authority decisions 
and recommendations. See Wirtschaftsvereinigung Eisen-und Stahlindustrie v. H. A., 
Case No. 13-57, 4 Sammlung (1958) 271; Société des Fonderies de Pont-a-Mousson v. 
H. A., Case No. 14-59, 5 Sammlung (1958-59) 465. Certain other enterprises, such as 
distributors, have a limited right of appeal in circumstances governed by Articles 65, 66 
and the second part of Article 80. See Firma Friedrich Stork & Co. v. H. A., Case 
No, 1-58, 5 Sammlung (1958-59) 43; Geitling v. H. A., Case No. 2-56, 3 Sammlung 
(1957) 9. On the special appeal available under Article 63 and the related problem of 
so-called appeals by “outsiders,” see Steindorff, “Montanfremde Unternehmen in der 
Europaischen Gemeinschaft fiir Kohle und Stahl,” 8 Juristenzeitung 718 (1953); Schiile, 
“Grenzen der Klagebefugnis vor dem Gerichtshof der Montanunion,” 16 Zeitschrift 
fiir Auslandisches Offentliches Recht und Volkerrecht (1955-56) 227. 

Since the Treaty defines an enterprise only in functional terms, the question whether 
it has the requisite legal capacity to sue in a court of law, is resolved by reference to 
the law of that member State where it performs its production functions. Firma Nold 
v. H. A., Case No. 18-57, 5 Sammlung (1958-59) 89, 110-11. 

11 The following states are parties to the Treaty: France, Germany, Italy, Belgium, 
the Netherlands, and Luxembourg. See, Preamble of the Treaty establishing the Euro- 
pean Coal and Steel Community. 

1 See Treaty, Arts. 26 to 29. 
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I. THE APPEAL FOR ANNULMENT OF INDIVIDUAL 
DECISIONS 


A. ADMISSIBILITY OF APPEAL 


1. The Act Must Concern the Appellant. Enterprises have the right 
to seek the annulment of individual High Authority decisions and 
recommendations concerning them on the same four grounds as 
member States and the Council.’* The individual decision or recom- 
mendation, however, must “concern” the appealing enterprise. This 
requirement is designed to prevent appeals by enterprises not having a 
sufficient interest in the challenged act.* In this connection the Court 
has held that a High Authority measure can concern an enterprise, even 
though it is not addressed to the appellant.”® To satisfy the interest test 
appellant enterprise needs only to show that it will be economically 
benefited by the annulment of the challenged measure.”* 

2. Acts Subject to Annulment. While the High Authority discharges 
its functions by issuing decisions, recommendations, and opinions,” 


13 Treaty, Art. 33 (2); Fédération Charbonniére de Belgique v. H. A. (Preliminary 
Judgement), Case No, 8-55, 5 Official Gazette (English ed., 1956) 290, 304, 2 Samm- 
lung (1955-56) 197, 225; Geitling v. H. A. Case No. 2-56, 3 Sammlung (1957) 9, 36; 
Meroni & Co. (S. P. A.) v. H. A., Case No. 9-56, 4 Sammlung (1958) 9, 28; Firma 
Nold v. H. A., Case No. 18-57, 5 Sammlung (1958-59) 89, 113. It, of course, also 
subjects the appeals of enterprises to the limitation of the second sentence of Article 33, 
so that the review of High Authority conclusions drawn from “economic facts and 
circumstances” may be undertaken by the Court only in certain specified cases. Court 
Advocate Lagrange, Case No. 3-54, 1 Sammlung (1954-55) 151, 154. 

14See Groupement des Industries Sidérurgiques Luxembourgeoises v. H. A., Joint 
Cases No. 7-54 and 9-54, 5 Official Gazette (English ed., 1956) 190, 2 Sammlung 
(1955-56) 53, where the Court, in an appeal under Article 35, speaks of “interest in 
the decision or recommendation.” /d. at 205, 2 Sammlung at 84. See also Court Advo- 
cate Lagrange in Case No. 3-54, 1 Sammlung (1954-55) 151, where he says: “Es ist 
namlich richtig, dass der Begriff des Interesses der Nichtigkeitsklage des Artikels 33 
zugrunde liegt, denn er gehort zum Wesen dieser besonderen Klage. . . .” Id. at 185. 

Bebr, “Protection of Private Interests Under the European Coal and Steel Com- 
munity,” 42 Va. L. Rev. (1956) 879 points out that “with the possible exception of 
Germany, the legislation of all member States admits in principle an appeal by any- 
one whose interests are affected, irrespective of possible violation of his rights.”/d. at 
886. The incorporation into the Treaty of the German administrative law concept 
requiring appellant to allege an infringement of his rights, Ule, “Der Gerichtshof der 
Montangemeinschaft als europaisches Verwaltungsgericht,” 67 Deutsches Verwaltungs- 
blatt (1952) 65, 68, was considered but rejected by the signatory States. Steindorff, 
Die Nichtigkeitsklage (1952) 29. 

15 Groupement des Industries Sidérurgiques Luxembourgeoises v. H. A., Joint Cases 
No. 7-54 and 9-54, 5 Official Gazette (English ed., 1956) 190, 208, 2 Sammlung (1955- 
56) 53, 87-88. See also, Court Advocate Lagrange, Case No. 8-55, 2 Sammlung (1955- 
56) 231, 247. 

16 Firma Friedrich Stork & Co. v. H. A., Case No. 1-58, 5 Sammlung (1958-59) 43. 
See Société Nouvelle des Usines de Pontlieue v. H. A., Joint Cases No. 32-58 and 33-58, 
5 Sammlung (1958-59) 287; and Geitling v. H. A., Case No. 2-56, 3 Sammlung 
(1957) 9. See also Court Advocate Roemer in Case No. 18-57, 5 Sammlung (1958-59) 
119, 138-40, 

17 Treaty, Art. 14 (1). 
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Article 33 indicates that only decisions and recommendations of the 
High Authority are subject to annulment by the Court.'* What then 
distinguishes decisions and recommendations’® from opinions or other 
nonappealable administrative acts? The Treaty’ merely states that 
decisions are “binding in all their details,” that recommendations are 
“binding with respect to the objectives which they specify,” but that 
the means for their implementation are left to the discretion of the 
addressee, and that opinions are “not binding.” 

In the majority of cases, no real problem is encountered in character- 
izing High Authority acts as either decisions or opinions,” because their 
form and contents usually indicate with sufficient clarity what is in- 
tended. But difficulties do arise when an act is ambiguous in its form.” 
Here the Court looks to the substance of the measure™ and characterizes 
“an administrative act of the High Authority . . . [as] a decision, if it 
contains provisions which can be applied; in other words, if the High 
Authority has unequivocally indicated in that administrative act, what 
position it intends to take upon the happening of certain conditions.”** 

In a number of recent cases, the Court was called upon to deal with 


18 Treaty, Art. 33. But under Article 54 (5) an unfavorable opinion of the High 
Authority has “the force of a decision as defined in Article 14.” Thus an appeal for its 
annulment is admissible. See Société des Usines 4 Tubes de la Sarre v. H. A., Joint 
Cases No. 1-57 and 14-57, 3 Sammlung (1957) 213, 235. 

18 The distinction between a decision and recommendation would be academic in a 
discussion dealing with the admissibility of appeals for annulment, because an appeal 
against either act is admissible. Treaty, Art. 33. For distinction between decision and 
recommendation see Court Advocate Lagrange, Case No. 8-55, 2 Sammlung (1955-56) 
231, 245. 

°° Treaty, Art. 14 (2) (3) and (4). 
*1 Breitner, “Die Bilanz des Montangerichtshofes,” 14 Europa-Archiv (1959) 515, 516. 

*? Thus in Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), 
vase No. 8-55, 5 Official Gazette (English ed., 1956) 290, 2 Sammlung (1955-56) 197 
appellant challenged a letter addressed to the Belgian Government in which the High 
Authority indicated what action it would take, if the Belgian enterprises did not comply 
with the provisions contained therein. The Court ruled that the challenged part of the 
letter was a decision, since it established a rule which could be applied. /d. at 304, 
2 Sammlung at 224. See also Dineke Algera v. Common Assembly, Joint Cases No. 7-56 
and 3-57 to 7-57, 3 Sammlung (1957) 83, where the Court applied the same test in 
an appeal lodged against the Common Assembly by a group of employees, when it 
ruled: “The letter . . .must . . . be viewed as a decision. This letter actually indi- 
cates with all desirable certainty what conclusion the Common Assembly will reach 
regarding Plaintiffs’ status, if they should persist. . . .” 7d. at 116. (Author’s translation.) 

“8 See Breitner, “Die Bilanz des Montangerichtshofes,” 14 Europa-Archiv (1959) 515, 
516; Stein & Hay, “Legal Remedies of Enterprises in the European Economic Com- 
munity,” 9 Am. J. Comp. L. (1960) 375, 389-90; Wolters, “Les Recours en Annulation 
Devant la Cour de Justice des Communautés Européennes,” 37 Revue de Droit Inter- 
national et de Droit Comparé (1960) 165, 169-70 and n.5, 

24 Société des Usines 4 Tubes de la Sarre v. H. A., Joint Cases No. 1-57 and 14-57, 
3 Sammlung (1957) 213, 235. (Author’s translation.) But a High Authority measure 
which does not create “legal obligations” is not subject to appeal. 7d. at 235. But see 
Jerusalem, “Die Rechtslage der Unternehmen in der Montanunion,” 11 Neue Juristische 
Wochenschrift (1958) 410. 
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the appealability of so-called measures of internal administration.” In 
the Phoenix-Rheinrohr case,”° for example, the Court dismissed an 
appeal seeking the annulment of certain instructions contained in a 
letter addressed by the High Authority to one of its agencies. Character- 
izing the letter as a measure of internal administration emanating from 
a superior and creating obligations only on the part of the subordinate 
agency, the Court rejected the contention that it was an appealable 
High Authority act.’ But as soon as the subordinate agency acts pur- 
suant to these instructions and thereunder imposes legal obligations 
upon enterprises, they may properly appeal to the Court testing the 
legality of these measures.” 


B. Grounps FoR ANNULMENT 


1. Lack of Legal Competence. The first ground of illegality upon 
which an enterprise may challenge a High Authority decision or 
recommendation is “lack of legal competence.” It corresponds to lack 
of jurisdiction in French administrative law which calls for the annul- 
ment of an wltra vires administrative act either ratione personae or 
ratione materiae.”” 

Steindorff, in his exhaustive study on the appeal for annulment under 
the Treaty of the European Coal and Steel Community,” points out 
that a decision or recommendation of the High Authority can be an- 
nulled for lack of territorial jurisdiction and for lack of jurisdiction over 
the subject-matter.** Accordingly, since the High Authority only has 
jurisdiction over the European territory of a member State and over 
European territories whose foreign relations are assumed by a member 
State,** it lacks jurisdiction to issue a decision or recommendation with 
regard to any other territory. Its jurisdiction over the subject-matter 1s 
limited, generally speaking, to the coal and steel economy. Conse- 


25 Phoenix-Rheinrohr (AG) v. H. A., Case No. 20-58, 5 Sammlung (1958-59) 165; 
Felten und Guilleaume Carlswerk v. H. A., Case No. 21-58, 5 Sammlung (1958-59) 
217. Bochumer Verein v. H. A., Case No. 22-58, 5 Sammlung (1958-59) 
239; Mannesmann (AG) v. H. A., Case No. 23-58, 5 Sammlung (1958-59) 263; Société 
Nouvelle des Usines de Pontlieue v. H. A., Joint Cases No. 32-58 and 33-58, 5 Samm.- 
lung (1958-59) 287; and Société des Aciers Fins de l'Est (SAFE) v. H. A., Case 
No. 42-58, 5 Sammlung (1958-59) 399. 

°6 Phoenix-Rheinrohr (AG) v. H. A., Case No. 20-58, 5 Sammlung (1958-59) 165. 

°7 Id. at 183-84. 

28 Société Nouvelle des Usines de Pontlieue v. H. A., Joint Cases No. 32-58 and 33-58, 
5 Sammlung (1958-59) 287, 317; Société des Aciers Fins de Est (SAFE) v. H. A., 
Case No. 42-58, 5 Sammlung (1958-59) 399, 422. 

29 Treaty, Art. 33. 

30 Hauriou, Précis Elémentaire de Droit Administratif (1930) 190. See also Rohkam 
& Pratt, Studies in French Administrative Law (1947), suggesting a division of the 
decisions, (1) ratione materiae, (2) ratione loci, and (3) ratione temporis, Id. at 35. 

31 Steindorff, Die Nichtigkeitsklage (1952). 

2 7d, at 123. 

*2'Treaty,. Art. 79. 
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quently, the High Authority lacks jurisdiction over other segments of 
the various national economies. Furthermore, it also does not have 
jurisdiction over measures which under the Treaty are within the 
exclusive competence of another organ of the Community.” 

The case law sheds very little light on the question of what facts 
will, in the Court’s opinion, justify an annulment of a High Authority 
decision or recommendation for lack of jurisdiction. In the Fédération 


Charbonniere de Belgique case,’ appellant argued that the High 
Authority lacked the requisite legal competence to fix certain prices, 
since the Treaty did not give it such power. This contention was re- 
jected in the following terms: 


“The Court decides, without thereby embarking upon an ex- 
tensive analysis, that a rule of interpretation generally recognized 
in international as well as in municipal law must here be applied. 
Under this rule, a treaty or law contains by implication certain 
provisions, without which the treaty or law would be meaningless 
or could not be rationally or usefully applied.”** 


The argument was recently made in a number of related cases” that a 
High Authority decision should be annulled on the ground that the 
High Authority lacked jurisdiction to issue it, because the decision re- 
quired the unanimous consent of the Council®** which had not been 
obtained. Since the Court ruled that the High Authority act was not a 
decision nor a recommendation but rather a measure of internal admin- 
istration, the appeals were dismissed,”* so that the allegations of lack of 
legal competence could not be adjudicated. These cases indicate, how- 
ever, that a High Authority decision might also be challenged on the 
ground of lack of jurisdiction, where the High Authority either pur- 
ports to exercise powers reserved to another institution of the Com- 
munity, or where the exercise of these powers requires the consent of 
some such institution.*’ It is possible to argue, however, that the first 


“4 Op. cit. supra note 121, at 124. See also Jerusalem, Das Recht der Montanunion 
(1954) 49. Because of the establishment of the European Common Market it is not 
unlikely that the question of lack of jurisdiction over the subject-matter will gain added 
significance in delimiting the jurisdiction of the various institutions. 

85 Fédération Charbonniére de Belgique v. H. A. (Final Judgement), Case No. 8-55, 
2 Sammlung (1955-56) 297. 

87d, at 312. (Author’s translation.) 

*? Phoenix-Rheinrohr v. H. A., Case No. 20-58, 5 Sammlung (1958-59) 165; Felten 
und Guilleaume Carlswerk v. H. A., Case No. 21-58, 5 Sammlung (1958-59) 217; 
Bochumer Verein v. H. A., Case No. 22-58, 5 Sammlung (1958-59) 239; and Mannes- 
mann (AG) v. H. A., Case No. 23-58, 5 Sammlung (1958-59) 263. 

38 See Treaty, Arts. 53 and 59. 

39 Phoenix-Rheinrohr v. H. A., Case No. 20-58, 5 Sammlung (1958-59) 165, 182-84; 
Felten und Guilleaume Carlswerk v. H. A., Case No. 23-58, 5 Sammlung (1958-59) 
217, 232-33; Bochumer Verein v. H. A., Case No. 22-58, 5 Sammlung (1958-59) 239, 
256-57; Mannesmann (AG) v. H. A., Case No. 23-58, 5 Sammlung (1958-59) 263, 
280-82. 

*’ See Treaty, Art. 59 for an illustration of both situations. 
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situation is also illustrative of a Treaty violation and that the second 
exemplifies a substantial procedural violation. That it is in practice 
not always necessary or easy specifically to delimit one or the other of 
these four grounds of illegality, is illustrated by the Société des Fonderies 
de Pont-a-Mousson case.** The appellant here submitted that it should 
not have to pay assessments imposed by an organ of the High Authority, 
because it was not an enterprise within the contemplation of the Treaty. 
In challenging the High Authority decision, which upheld the legality 
of the assessment, the appellant claimed that the High Authority had 
violated the Treaty.** Although it would seem that the appellant should 
have challenged the decision on the ground that the High Authority 
lacked jurisdiction,** the Court, nevertheless, examined appellant’s con- 
tentions on the theory that, if appellant enterprise had proved its alle- 
gation, the High Authority decision would have had to be annulled as 
a violation of the Treaty.” 

2. Substantial Procedural Violations. A decision or recommendation 
of the High Authority may also be challenged on the ground that it is 
vitiated by a substantial procedural violation.” The Treaty prescribes 
a considerable number of procedural requirements. Thus the High 
Authority, when issuing decisions, recommendations, or opinions, must 
“state the reasons therefore,” and “take note of the opinions” which 
it “is required to obtain.”*’ Consequently, the High Authority must 
indicate in its decisions, recommendations, or opinions that it has con- 
sulted the Council or the Consultative Committee, as the case may be, 
whenever such consultation is prescribed by the Treaty.** Illustrative of 
another procedural requirement is the opportunity for a hearing which 
the High Authority must accord an interested party before imposing 
pecuniary sanctions or daily penalty payments.“* The Treaty, however, 
does not expressly specify what procedural requirements are substantial 
in nature as distinguished from those which are mere formalities. 

The Court has considered this problem in a number of cases.”* In the 





41 Thus it is not surprising that the appellants in the cases cited note 129 infra 
pleaded these grounds as well. 

42 Société des Fonderies de Pont-d-Mousson v. H. A., Case No. 14-59, 5 Sammlung 
(1958-59) 465. 

43 Td, at 474-75, 

44 See Steindorff, Die Nichtigkeitsklage (1952) 124. 

45 Société des Fonderies de Pont-A-Mousson v. H. A., Case No. 14-59, 5 Sammlung 
(1958-59) 465, 487-91, 

#6 Treaty, Art. 33. 

47 Treaty, Art. 15 (1). 

48 See, e.g., Treaty, Arts. 51 (2) and 60 (1). Failure to comply with the requirement 
of consultation may, of course, also be classified as a Treaty violation. Valentine, The 
Court of Justice of the European Coal and Steel Community (1955) 72 n.3. 

49 Treaty, Art. 36 (1). 

50 Firma Nold v. H. A. (Judgement), Case No. 18-57, 5 Sammlung (1958-59) 89; 
Meroni & Co. (S. I. A. S.) v. H. A., Case No. 10-56, 4 Sammlung (1958) 51; Meroni & 
Co. (S. P. A.) v. H. A., Case No. 9-56, 4 Sammlung (1958) 9; Geitling v. H. A., Case 
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id Nold case the Court stressed the importance of compliance by the 
ce High Authority with the requirement for reasoned decisions, pointing 
of out that this requirement had the two-fold purpose of protecting per- 
es sons subject to High Authority jurisdiction and of enabling the Court 
ld properly to discharge its function of judicial review. Finding that the 
‘Ys challenged High Authority decision was not factually and legally 
Y. sufficiently substantiated to permit rational judicial review,” the Court 
ty annulled the decision, stating that this defect equates the decision to one 
id that contains no reasons at all.’ Accordingly, where a two-sentence 
ld decision ordering an enterprise to pay a certain sum of money did not 
ty indicate how the High Authority had arrived at the amount in question, 
ail it was successfully challenged and annulled.” 
¢- The appeal by the Société des Usines a Tubes de la Sarre’’ further 
as illustrates what procedural requirements the Court considers to be sub- 
stantial in nature. Here the High Authority had issued an opinion 
mn under Article 54 (4) of the Treaty passing on an investment program 
1s — of the appellant. Such opinions have to contain the reasons upon which 
cs they are based, they require notification to the enterprise in question, 
h they must be brought to the attention of the government concerned, and 
st a list of these opinions must be published.” In this case, the opinion was 
h communicated to the enterprise, but it was not brought to the attention 
st of the government concerned, nor was its issuance noted in the Official 
A Gazette. It was also not sufficiently motivated. In discussing this opinion 
the Court stated: 
h “A number of conditions required by the Treaty have thus not 
. been fulfilled. Even though some of them may be regarded as mere 
ms formalities, whose absence cannot affect the legal nature or exist- 
11 ence of the administrative act, the requirement that an opinion 
contain the reasons upon which it is based, is not only prescribed 
. in Articles 5, 15 and 54 (4) of the Treaty, but it is also such an 


inherent and necessary element of this administrative act that with- 
ra out it an opinion under Article 54 (4) of the Treaty is [legally] 
non-existent.” 








1g 2 ee eee 
No. 2-56, 3 Sammlung (1957) 9; and Government of the Netherlands v. H. A., Case 
No. 6-54, 1 Sammlung (1954-55) 312. 
*1 Firma Nold v. H. A. (Judgement), Case No. 18-57, 5 Sammlung (1958-59) 89. 
1g 52 Td. at 115. 
53 Td. at 116. 
4 Meroni & Co. (S. P. A.) v. H. A., Case No. 9-56, 4 Sammlung (1958) 9, 29-32; 
Meroni & Co. (S. I. A. S.) v. H. A., Case No. 10-56, 4 Sammlung (1958) 51, 68-70. 
nt 55 Société des Usines 4 Tubes de la Sarre v. H. A., Joint Cases No. 1-57 and 14-57, 
re 3 Sammlung (1957) 213. 
5° Treaty, Art. 54 (4). 
9. 57 Société des Usines 4 Tubes de la Sarre v. H. A., Joint Cases No. 1-57 and 14-57, 
; 3 Sammlung (1957) 213, 232-33. (Author’s translation.) Whether the Court by saying 


that certain requirements are “an inherent and necessary element of an administrative 
act,” meant to imply that a High Authority act can also be annulled for non-observance 
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In the Geitling case”* a coal distributorship agreement was submitted 
to the High Authority for its approval in compliance with Article 65 
of the Treaty. The High Authority approved the agreement in general, 
but disallowed one important clause. An appeal was taken to the Court, 
challenging the negative part of the High Authority decision on the 
ground that it was inadequately motivated. The Court first emphasized 
that, where one section of a complex decision is the subject of an appeal 
for annulment, it suffices if the factual and legal considerations upon 
which it is based clearly appear from the context of the decision as a 
whole.”® But in passing upon the contention that the High Authority 
had committed a substantial procedural violation, the Court stated that 
it would not under such an allegation examine the validity of the legal 
assumptions made in the decision. Instead, it would merely determine 
whether the legal assumptions logically justify the conclusion reached.” 
This does not mean, however, that the Court will not go behind the 
factual assertions made by the High Authority. Thus, where the High 
Authority states in its decision that it has consulted the Consultative 
Committee or the Council, the Court will examine the record to deter- 
mine whether these requirements have been actually satisfied.” The 
provisions of the Treaty requiring such consultation are substantial 
procedural requirements, since they “were designed to guarantee 
thorough and prudent deliberation” before certain measures are en- 
acted. But it is not a substantial procedural violation if the High 
Authority, in addition to indicating that such consultation has taken 
place, neither mentions nor refutes dissenting opinions voiced in these 
advisory bodies.” 

Article 36 of the Treaty requires the High Authority to give interested 
enterprises an opportunity to present their views prior to imposing 
pecuniary sanctions or fixing penalty payments.” In a case decided in 
1957,°° an Italian enterprise claimed that the High Authority had 
Vv iolated Article 36 by not enabling appellant to present its views, since 





a siieideaeal requirements not laid down in the Treaty, but to w hich such act is 

“inherently” subject, is not yet clear. Recent developments in French administrative 
law would support a court-created “due process” concept. See B. Schwartz, French 
Administrative Law and the Common-Law World (1954) 205-216; see also Odent, 
Contentieux Administratif (1953-54) 576-77. 

58 Geitling v. H. A., Case No. 2-56, 3 Sammlung (1957) 9. 

Soa. at 5s. 

©074--at 38. 

61 Government of the Netherlands v. H. A., Case No. 6-54, 4 Official Gazette (English 
ed., 1955) 119, 128, 1 Sammlung (1954-55) 213, 233. 

82 Tbid. (Author’s translation.) The Court here spoke of the requirements of con- 
sultation under Article 61 of the Treaty, but these reasons apply with equal force to 
similar provisions. 

63 7d, at 128, 1 Sammlung at 232, 

64 Treaty, Art. 36 (1). 

65 Acciaierie Laminatoi Magliano Alpi (A. L. M. A.) v. H. A., Case No. 8-56, 
3 Sammlung (1957) 189, 
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a High Authority letter had never actually reached the management. 
After finding that the enterprise did have sufficient notice, the Court 
raised but left the question unanswered, whether this allegation of a 
Treaty violation should not have been pleaded concurrently or even 
exclusively as a substantial procedural violation.” 

3. Violation of the Treaty or of Any Rule of Law Relating to Its 
Application. Article 84 of the Treaty provides: “In the provisions of the 
present Treaty, the words ‘present Treaty’ shall be understood as refer- 
ring to the clauses of the said Treaty and its annexes, of the annexed 
Protocols, and of the Convention containing the Transitional Provi- 
sions.’ The Treaty makes the High Authority “responsible for assur- 
ing the fulfillment of the purposes” enunciated in the Treaty.** Thus, 
if a High Authority act in its formation, application, or substance runs 
counter to the express provisions of the Treaty, its annexes and Proto- 
cols, it may be said to violate the Treaty.” But this third ground of 
illegality does not only protect those subject to the jurisdiction of the 
High Authority against Treaty violations, but also against violations “of 
any rule of law relating to its application.” 

The legal principles developed by the Court relating to the applica- 
tion of the Treaty are no doubt “rules of law relating to its applica- 
tion.”** The Court has consistently emphasized that the High Authority, 
in applying the Treaty must be guided by the principle that Articles 2, 
3, 4, and 5 of the Treaty are the fundamental dispositions establishing 
the Common Market and constitute the common objectives of the 
Community.’* Even if only one of these Articles is expressly men- 
tioned in another Treaty provision, it would be annullable error 
of law, if the High Authority, in applying such Treaty provision did 


“6 Td, at 200. 

6? The French text of Treaty, Art. 84 states: “Dans les dispositions du présent Traité, 
les mots ‘le présent Traité’ doivent étre entendus comme visant les clauses du Traité 
et de ses annexes, des Protocoles annexes et de la Convention relative aux dispositions 
transitoires.” The Treaty contains three annexes: Annex 1—Definition of the Terms 
of Coal and Steel; Annex 11—Scrap Iron; Annex I11—Special Steels. The Annexed Proto- 
cols referred to consist of: (1) Protocol on the Privileges and Immunities of the Com- 
munity; (2) Protocol on the Statute of the Court of Justice; (3) Protocol Concerning 
Relations with the Council of Europe; and (4) Exchange of Letters Between the Gov- 
ernment of the German Federal Republic and the Government of the French Republic 
Concerning the Saar. 

8 Treaty, Art. 8 provides: “La Haute Autorité est chargée d’assurer Ja réalisation 
des objets fixés par le présent Traité dans les conditions prévues par celui-ci.” 

®9 See Steindorff, Die Nichtigkeitsklage (1952) 130. 

70 Treaty, Art. 33. For the official reasons given by the French government for the 
inclusion of this clause, see Rapport de la Délégation Francaise (1951) 35-36. For the 
alleged German and French positions during the negotiations dealing with the scope 
of judicial review consult Schlochauer, “Die Gerichtsbarkeit der Europaischen Gemein- 
schaft fiir Kohle und Stahl,” 3 Archiv des Vélkerrechts (1951-52) 385, 403-04. See 
also Steindorff, Die Nichtigkeitsklage (1952) 17-18. 

"1 See Moser, Die iiberstaatliche Gerichtsbarkeit der Montanunion (1955) 139-40. 
*2Groupement des Hauts Fourneaux et Aciéries Belges v. H. A., Case No. 8-57, 
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not also take Articles 2 to 5 into consideration.’* These provisions “are 
in their nature mandatory and must be equally weighed in order to 
assure their proper application.”"* The Court thus held, where the High 
Authority delegated greater powers than it actually had to a financial 
institution created under Article 53, that this delegation violated the 
balance of powers guaranteed by Article 3."° 

The Treaty gives the High Authority certain legislative powers to be 
exercised in the form of decisions, recommendations, and opinions.” 
Its general acts are quasi-legislative measures. Although the High 
Authority has the power to amend or to repeal them, and although the 
Court may annul them, such acts until amended, repealed, or annulled 
are as binding as a Treaty provision.” Thus if the High Authority 
should disregard its own legislative enactments, such action could 
properly be challenged on the ground that it violates a rule of law 
relating to the application of the Treaty.” 

It has been the subject of considerable speculation, whether the pro- 
vision, that the Court has jurisdiction to annul a High Authority act if 
it violates “any rule of law relating to its application,” also refers to 
general principles of law and to international conventions.** This ques- 
tion has not been expressly resolved by the Court. The Court has, how- 
ever, looked to international law,” to general principles of law,’ and 


4 enti (1958) 231, 251-52; Government of the French Republic v. H. A., Case 
No. 1-54, 4 Official Gazette (English ed., 1955) 8, 15, 1 Sammlung (1954-55) 7, 23; 
Government of the Italian Republic v. H. A Case No. 2-54, 4 Official Gazette (English 
ed., 1955) 23, 33, 1 Sammlung (1954-55) 79, 97. 

73 Groupement des Hauts Fourneaux et Aciéries Belges v. H. A., Case No. 8-57, 
4 Sammlung (1958) 231, 251. 

747d. at 252. (Author’s translation.) 

75 Meroni & Co. (S. P. A.) v. H. A., Case No. 9-56, 4 Sammlung (1958) 9, 44. 

6 Treaty, Art. 14. 

77 Firma Nold v. H. A., Case No. 18-57, 5 Sammlung (1958-59) 89, 112; Fédeéra- 
tion Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case No. 8-55, 
5 Official Gazette (English ed., 1956) 290, 305, 2 Sammlung (1955-56) 197, 227. 

78 See Macchiorlatti Dalmas e Figli v. H. A., Case No. 1-59, 5 Sammlung (1958-59) 
431, 442-43. 

79 See Société des Fonderies de Pont-a-Mousson v. H. A., Case No. 14-59, 5 Samm- 
lung (1958-59) 465, 492. See also Bebr, “Protection of Private Interests Under the 
European Coal and Steel Community,” 42 Va. L. Rev. (1956) 879, who states “Once 
a general act is issued by the Authority, the Authority is bound to observe it; its 
disregard would make the act illegal.” 7d. at 899. 

89It seems to have originated in the assertion of the French delegation that this 
clause also referred to international conventions and to general principles of law. 
Rapport de la Délégation Francaise (1951) 35. See Valentine, The Court of Justice of 
the European Coal and Steel Community (1955) 74-75. See also Bebr, “Protection of 
Private Interests Under the European Coal and Steel Community,” 42 Va. L. Rev. (1956) 
879, 900. 

81 Fédération Charbonniére de Belgique v. H. A. (Final Judgement), Case No. 8-55, 
2 Sammlung (1955-56) 297, 312, invoking a doctrine “generally recognized in interna- 
tional as well as municipal law.” 

82 Dineke Algera v. Common Assembly, Joint Cases No. 7-56 and 3-57 to 7-5/, 
3 Sammlung (1957) 83, 127, where the Court speaks of a concept “prevailing in most 
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even to the municipal law of member States~’ in specific situations not 
governed by express provisions of the Treaty. It would seem that the 
few principles thus relied upon by the Court become, to some extent 
at least, the “common law” of the Community.** Their disregard by 
the High Authority would, therefore, appear to be a violation of a rule 
of law relating to the application of the Treaty. 

4. Abuse of Power. Finally, a High Authority act can also be chal- 
lenged on the ground that it is vitiated by an abuse of power.** Abuse of 





modern legal systems.” Société Nouvelle des Usines de Pontlieue v. H. A., Joint Cases 
No, 32-58 and 33-58, 5 Sammlung (1958-59) 287, 313, where the Court relies on gen- 
erally recognized legal principles. Société des Usines 4 Tubes de la Sarre v. H. A,, 
Joint Cases No. 1-57 and 14-57, 3 Sammlung (1957) 213, 232-33, where the Court 
intimates that certain procedural requirements may be a necessary element of an ad- 
ministrative act, apart from express Treaty provisions. But see Court Advocate Lagrange, 
Case No. 8-55, 2 Sammlung (1955-56) 231, 267-68, who places little value in general 
principles of law for the purpose of interpreting the Treaty, because they are “neces- 
sarily too vague.” 

83 Dineke Algera v. Common Assembly, Joint Cases No. 7-56 and 3-57 to 7-57, 
3 Sammlung (1957) 83, 118-19, where the Court embarked upon a comparative study 
of the administrative law of the member States. Acciaierie Laminatoi Magliano Alpi 
(A. L. M. A.) v. H. A., Case No. 8-56, 3 Sammlung (1957) 189, 200, determining 
when a letter is deemed to have been received by the addressee. Groupement des 
Hauts Fourneaux et Aciéries Belges v. H. A., Case No. 8-57, 4 Sammlung (1958) 231, 
257, deciding what constitutes a non-discriminatory classification. Firma Nold v. H. A., 
Case. No. 18-57, 5 Sammlung (1958-59) 89, German law invoked to determine 
whether enterprise has legal capacity to sue. See also Court Advocate Lagrange, Case No. 
8-55, 2 Sammlung (1955-56) 231, 266-67 on the relative value of international law as 
compared to municipal law for the purpose of interpreting the Treaty; and his compara- 
tive analysis of détournement de pouvoir in the law of the member States. Court Advo- 
cate Lagrange, Case No. 3-54, 1 Sammlung (1954-55) 151, 157-179. 

But see Friedrich Stork & Co. v. H. A., Case No. 1-58, 5 Sammlung (1958-59) 43, 
where the Court responded in the following terms to an allegation that a High Au- 
thority decision violated Articles 2 and 12 of the German Constitution: 


“In accordance with Article 8 of the Treaty, it is the function of the High 
Authority to apply the law of the Community; it lacks authority to apply the 
municipal law of the member States. And under Article 31 of the Treaty, the Court 
too must merely ensure the rule of law in the interpretation and application of the 
Treaty and of its implementing regulations. As a rule, it is not for the Court to 
pass upon municipal law provisions. The allegation that the High Authority by its 
decision violated German constitutional law . . . cannot consequently be considered 
by this Court.” Jd, at 63-4. (Author’s translation.) 

8 See Moser, Die tiberstaatliche Gerichtsbarkeit der Montanunion (1955) 40. See also 
Stein & Hay, “Legal Remedies of Enterprises in the European Economic Community,” 
9 Am. J. Comp. L. (1960) 375, 422-23. 

85 Treaty, Art. 33 (1). This ground plays a most significant role in the legal struc- 
ture of the European Coal and Steel Community. Thus (1) it is one of the four 
grounds upon which member States and the Council may test the legality of a High 
Authority act; (2) its allegation (apart from a prima facie showing that the High 
Authority has clearly misinterpreted the Treaty) opens the door to a review of the 
conclusions of the High Authority, drawn from economic facts and circumstances, 
which formed the basis of the appealable act; (3) it is one of the four grounds of 
illegality that may be pleaded by enterprises challenging the legality of an individual 
decision or recommendation concerning them; (4) it is the only ground of illegality 
upon which enterprises can challenge a general decision or recommendation of the 
High Authority; and (5) it is the only ground under which the High Authority can 
be compelled to act, where the Treaty merely empowers but does not require action. 
See Treaty, Arts. 33 and 35. 
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power or détournement de pouvoir, as it is known in French administra- 
tive law, has no doctrinal analogues in Anglo-American administrative 
law.*® The classical definition of abuse of power as developed by the 
jurisprudence of the French Conseil d’Etat may be said to contemplate 
“a situation in which an administrative agent has accomplished an act 
within the scope of his power; he has observed all the forms prescribed 
by law; but he has performed the act from motives other than those for 
which the power was conferred.”*’ Whereas the three other grounds of 
illegality® justifying the annulment of an administrative act in French 
law involve the application of an objective test, abuse of power on the 
other hand, calls for a subjective test to scrutinize the administrator's 
motives.”° 

The other member States also recognize détournement de pouvoir 
in one form or another as an administrative law concept.” The Court, 
therefore, has had a rich source of law upon which to draw. But its 
point of departure has been the classical French notion of détournement 
de pouvoir.’ Thus in a 1958 case,*’ the Court emphasized that the 
appellant, to substantiate his allegation that the High Authority com- 
mitted an abuse of power, would have had to show that the High 
Authority by its decision pursued unlawful goals;** in other words, that 
it exercised its powers for reasons other than those for which they 
were given.” But the Court has repeatedly held that “even if among the 
motives which do justify the action of the High Authority, there had 
been an unjustified one, . . . the Decision would not, because of that, 


86 B. Schwartz, French Administrative Law and the Common-Law World (1954) 
222, although this is not to say that Anglo-American courts have not at times reached 
results analogous to those which French administrative law achieves through the 
coctrine of détournement de pouvoir. Id. at 219-22, Galeotti, The Judicial Control of 
Public Authorities in England and in Italy (1954) 115-26. 

87 Rohkam & Pratt, Studies in French Administrative Law (1947) 37. See also Court 
Advocate Lagrange, Case No. 13-57, 4 Sammlung (1958) 317, 373; Odent, Contentieux 
Administratif (1953-54) 615-16; Alibert, Le Contrdle Juridictionnel de l’Administra- 
tion: Au Moyen du Recours Pour Excés de Pouvoir (1926) 236. 

88 T’incompétence, le vice de forme, et la violation de la régle de droit. 

89 Lemasurier, “La Preuve dans le Détournement de Pouvoir,” 65 Revue du Droit 
Public (1959) 36, 42-43. 

9° See Rapport de la Délégation Francaise (1951) 35. Court Advocate Lagrange in 
Case No. 3-54, 1 Sammlung (1954-55) 151, 157-79 gives an excellent survey of 
détournement de pouvoir in the law of the member States. See also Stein & Hay, 
“Legal Remedies of Enterprises in the European Economic Community,” 9 Am. J. 
Comp. L. (1960) 375, 384-86. 

*1 Lagrange, “L’Ordre Juridique de la C. E. C. A. vu a travers la Jurisprudence de 
sa Cour de Justice,” 64 Revue du Droit Public (1958) 841, 857. 

92 Compagnie des Hauts Fourneaux de Chasse v. H. A., Case No. 15-57, 4 Samm- 
lung (1958) 159. 

%3 Td. at 201-02. 

947d. at 200. Accord, Government of the Netherlands v. H. A., Case No. 6-54, 
4 Official Gazette (English ed., 1955) 119, 132, 1 Sammlung (1954-55) 213, 239. See 
also Court Advocate Lagrange, Case No, 13-57, 4 Sammlung (1958) 317, 373. 
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be vitiated by détournement de pouvoir, inasmuch as they do not in- 
fringe upon the essential objective. . . .””” 

In a recent case,” the Court stated that an abuse of power would be 
made out “if the High Authority, in the face of a situation requiring 
the application of Article 59, intentionally preferred to rely on Article 
53 (b) instead . . . in order to evade the safeguards of Article 59.”° 
Thus, in the Meront case,”* the appellant alleged that in delegating cer- 
tain powers to another Community institution, the High Authority 
committed an abuse of power because no provisions were made to sub- 
ject the exercise of these powers to those safeguards which the High 
Authority itself would have had to observe. Appellant especially 
charged that the acts of this institution could not be as easily subjected 
to judicial review. The Court upheld appellant’s contention and an- 
nulled the decision.” 

In addition to following the classical French notion of abuse of 
power with its subjective test applied to the motives of the adminis- 
trator, the Court has also developed an objective criterion. Under it, a 
High Authority decision will be annulled on the ground of abuse of 
power if the appellant can prove that by issuing the decision “the High 
Authority objectively, because of a serious lack of foresight or prudence, 
amounting to a misinterpretation of the legal purpose, pursued ends 

different than those for which . . . the powers were granted.” It is 
true that Court Advocate Lagrange has argued that in this formulation 
the Court did not intend to depart from the classical French notion of 
détournement de pouvoir, but merely suggested that a showing of a 
serious lack of foresight or prudence proved that an illegal purpose 
motivated the decision.’ But this argument does not seem to be borne 
out by the Court’s language.*** A much more reasonable conclusion, 


® Government of the French Republic v. H. A., Case No. 1-54, 4 Official Gazette 
(English ed., 1955) 8, 22, 1 Sammlung (1954-55) 7, 34; Government of the Italian 
Republic v. H. A., Case No. 2-54, 4 Official Gazette (English ed., 1955) 23, 41, 1 Samm- 
lung (1954-55) 79, 111. Lagrange, “L’Ordre Juridique de la C. E. C. A. vu a travers 
la Jurisprudence de sa Cour de Justice,” 64 Revue du Droit Public (1958) 841, points 
out that this is an application of the theory of the “motif déterminant” of French law. 
Id, at 857 n.14. 
as es ge des Hauts Fourneaux de Chasse v. H. A., Case No. 2-57, 4 Sammlung 

58) 131. 

% Td, at 151. (Author’s translation.) Another illustration may be found in Fédération 
Charbonniére de Belgique v. H. A. (Final Judgement), Case No. 8-55, 2 Sammlung 
(1955-56) 297, 317. 

*8 Meroni & Co. (S. P. A.) v. H. A., Case No. 9-56, 4 Sammlung (1958) 9. 

°° 7d. at 40. It should be noted that, although the Court examined appellant’s con- 
tentions within the framework of the allegation that an abuse of power had been 
committed, it is not clear whether the ratio decidendi was abuse of power or a viola- 
tion of the Treaty. 

100 Fédération Charbonniére de Belgique v. H. A. (Final Judgement), Case No. 8-55, 
2 Sammlung (1955-56), 297, 317-18. (Author’s translation.) 

*°! Court Advocate Lagrange, Case No. 13-57, 4 Sammlung (1958) 317, 373-74. 

12 See Steindorff, “Die Europaische Gemeinschaft in der Rechtsprechung,” 8 Archiv 
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and one which M. Lagrange himself, writing in the Revue du Droit 
Public’®* advances, is that the Court’s definition of abuse of power in 
the Fédération Charbonniére de Belgique case*** constitutes a new 
development of this concept.” It is thus not surprising to find that 
Court Advocate Roemer has apparently accepted the rule of the Fédéra- 
tion Charbonniere de Belgique case as a substantive concept rather than 
merely proof of abuse of power, when he defines détournement de 
pouvoir under the Treaty in the following terms: 


“An abuse of power has been committed if the High Authority 
exercises its powers for illegal reasons, or if by issuing the decision, 
because of a serious lack of foresight or prudence, amounting to 
a misinterpretation of the legal purpose, it pursues ends different 
from those for which the powers were granted. . . .”*°° 


Il. THE APPEAL FOR ANNULMENT OF GENERAL 
DECISIONS 


A. ADMISSIBILITY OF APPEAL 


1. Enterprise Must Allege an Abuse of Power. The right of enter- 
prises to challenge general decisions and recommendations of the High 
Authority is governed by the following Treaty provision: “The enter- 
prises .. . shall have the right of appeal . . . against general deci- 
sions and recommendations which they deem to involve an abuse of 
power affecting them.”*”’ In passing on the admissibility of appeals by 
enterprises against general decisions, the Court has stated that “the 
Appeal will be admissible from the moment the Plaintiff formally ad- 
duces Détournement de pouvoir affecting him. . . .”"** This allegation 
must contain the reasons why appellant believes that an abuse of power 





des Volkerrechts (1959-60) 50, who interprets the Court’s language to mean that “in 
gewissen Fallen kénnen auch objektive Verfehlungen besonders schwerer Art ohne 
weiteres den Vorwurf des Ermessensmissbrauches begriinden. ...” id. at 69. Daig, 
“Die Rechtsprechung des Gerichtshofes der Europadischen Gemeinschaft fiir Kohle und 
Stahl in den Jahren 1956 und 1957,” 13 Juristenzeitung (1958) 238, says that the 
Court recognized the possibility of an objective abuse of power. 7d, at 239. 

103 Tagrange, “L’Ordre Juridique de la C. E. C. A. vu 4a travers la Jurisprudence 
de sa Cour de Justice,” 64 Revue du Droit Public 841 (1958). 

104 Fédération Charbonniére de Belgique v. H. A. (Final Judgement), Case No. 8-55, 
2 Sammlung (1955-56) 297, 317. 

105 Lagrange, op. cit. sugra note 103, at 857 n.14. 

106 Court Advocate Roemer, Case No. 18-57, 5 Sammlung (1958-59) 119, 147. 
(Author’s translation.) The original German text reads: “Von Ermessensmissbrauch 
ist dann zu sprechen, wenn die Hohe Behorde ihre Befugnisse zu einem anderen als 
dem gesetzlich vorgesehenen Zweck gebraucht oder wenn beim Erlass einer Ent- 
scheidung infolge schwerwiegenden Mangels an Voraussicht oder Umsicht, was einer 
Verkennung des gesetzlichen Zieles gleichkame, andere Ziele verfolgt wurden als die, 
zu deren Verfolgung die Befugnisse tibertragen worden sind. .. .” 

107 Treaty, Art. 33 (2). 

108 Associazone Industrie Siderurgiche Italiane (ASSIDER) v. H. A., Case No. 3-54, 
4 Official Gazette (English ed., 1955) 90, 91, 1 Sammlung (1954-55) 131, 146. 
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has been committed." But appellant enterprise need not prove it for 
purposes of admissibility." As a matter of fact, it does not even have 
to show that its allegations, if proved, could sustain a finding of abuse 
of power.""* Consequently, the 


“Court will examine the case whenever the private party in pre- 
senting its appeal against a general decision alleges in so many 
words that the decision involves an abuse of power affecting it and 
states the reasons . . . [why] it feels that this is the case. Whether 
these reasons are sufficient to draw the conclusion is irrelevant in this 
stage of the proceedings.”*”” 


2. Right to Challenge Bona Fide General Decisions. The High 
Authority argued in two cases’** that the phrase “affecting them” must 
be understood to mean that enterprises can only plead abuse of power 
affecting them, if the challenged general decision is in fact a disguised 
individual decision. But the Court rejected this proposition on the 
ground that a disguised individual decision would remain an individual 
decision’™* and held that an enterprise, by alleging an abuse of power 
affecting it, has the right to challenge a bona fide general decision;**° 
that is to say, a quasi-legislative measure creating norms applicable erga 
omnes." An enterprise is “affected” by an abuse of power, if it is the 
“object or at least the victim” of the abuse of power."** This require- 
ment, as far as admissibility is concerned, is satisfied if the enterprise 
indicates that the challenged decision has or could have an adverse 
economic effect on its operations."”* 





109 7d, at 91-92, 1 Sammlung at 146. 

110 Industrie Siderurgiche Associate (I. S. A.) v. H. A., Case No. 4-54, 4 Official 
Gazette (English ed., 1955) 94, 96, 1 Sammlung (1954-55) 189, 205. 

111 Compagnie des Hauts Fourneaux de Chasse v. H. A., Case No. 2-57, 4 Samm- 
lung (1958) 131. The High Authority here argued that the reasons given by appellant 
to substantiate its allegations of abuse of power, at most proved a Treaty violation, but 
the Court refused to consider this contention as a sufficient argument against admissi- 
bility, pointing out that such a contention went to the merits. Jd. at 149-50. 

112 Riphagen, “The Case Law of the European Coal and Steel Community Court of 
Justice,” 2 Nederlands Tijdschrift voor Internationaal Recht (1955) 384, 389. 

118 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
No. 8-55, 5 Official Gazette (English ed., 1956) 290, 2 Sammlung (1955-56) 197; 
— des Charbonnages de Beeringen v, H. A., Case No. 9-55, 2 Sammlung (1955-56) 
351. 

114 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
No. 8-55, 5 Official Gazette (English ed., 1956) 290, 304-5, 2 Sammlung (1955-56) 
197, 225-26; Société des Charbonnages de Beeringen v. H. A., Case No. 9-55, 2 Samm- 
lung (1955-56) 331, 365. 

115 Tid, 

6 Firma Nold v. H. A., Case No. 18-57, 5 Sammlung (1958-59) 89, 112. 

117 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
No. 8-55, 5 Official Gazette (English ed., 1956) 290, 304-5, 2 Sammlung (1955-56) 
197, 225-26; Société des Charbonnages de Beeringen v. H. A., Case No. 9-55, 2 Samm- 
lung (1955-56) 331, 365. 

118 Société des Anciens Etablissement Aubert et Duval v. H. A., Case No. 10-57, 
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B. Grounps For ANNULMENT 


1. Abuse of Power. A vital issue for enterprises challenging general 
decisions or recommendations of the High Authority concerns their 
right to plead the other three grounds of illegality in addition to abuse 
of power, once the appeal has been admitted. The Court has responded 
in the negative by saying that “if the Treaty provides that private enter. 
prises have a right to request annulment of a general decision because 
of détournement de pouvoir affecting them, it is because the right to 
appeal on other grounds has not been attributed to them.”””* If other 
grounds could also be alleged then, according to the Court, 


“the enterprises would have a right to appeal as complete as the 
one of the States and of the Council, and it would be unexplainable 
why Article 33, instead of simply assimilating the Appeals of enter- 
prises to those of State [sic] or of the Council, has introduced a 
very clear distinction between the individual decisions and the gen- 
eral decisions, while limiting, where enterprises are concerned, the 
annulment of general decisions to the ground of détournement de 
pouvoir affecting those enterprises. The insertion “under the same 
conditions” [on the same grounds] can not be interpreted as mean- 
ing that the enterprises, after having established a détournement 
de pouvoir affecting them, have the right to invoke also the other 
grounds for annulment, because, when détournement de pouvoir 
affecting them has been established, the annulment of the contested 
decision is acquired [sic] and does not have to be pronounced on 
other grounds.”*”° 


2. Alternative Treaty Construction. \t is submitted that the Court's 
argument is not as compelling as it might appear at first glance.” If it 
is assumed, as it must be, that a State may challenge a High Authority 
decision without having to show interest,’** then it is possible to argue 





4 Sammlung (1958) 421, 439; Wirtschaftsvereinigung Eisen-und Stahlindustrie v. H. A., 
Case No. 13-57, 4 Sammlung (1958) 271, 297. 

119 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
No. 8-55, 5 Official Gazette (English ed., 1956) 290, 305, 2 Sammlung (1955-56) 197, 
226. 

1207d, at 305, 2 Sammlung at 226-27. This statement was repeated verbatim in 
Société de Charbonnages de Beeringen v. H. A., Case No. 9-55, 2 Sammlung (1955-56) 
331, 366. 

121 See DeNova, “Le Recours des Entreprises Contre les Décisions Générales de la 
Haute Autorité,” in 4 Actes Officiels du Congrés International d’Etudes sur la Com- 
munauté Européenne de Charbon et de I’Acier (1958) 113, 123. 

122 Associazone Industrie Siderurgiche Italiane (ASSIDER) v. H. A., Case No. 3-54, 
4 Official Gazette (English ed., 1955) 90, 91, 1 Sammlung (1954-55) 131, 146 (dictum); 
Court Advocate Roemer, in Joint Cases No. 7-54 and 9-54, 2 Sammlung (1955-56) 
105, 120-21. See also Government of the French Republic v. H. A., Case No. 1-54, 
4 Official Gazette (English ed., 1955) 8, 1 Sammlung (1954-55) 9; Government of 
the Italian Republic v. H. A., Case No. 2-54, 4 Official Gazette (English ed., 1955) 23, 
1 Sammlung (1954-55) 79; and Government of the Netherlands v. H. A., Case 
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that the appeals of member States and the Council would not be as- 
similated to appeals by enterprises even if they should be permitted also 
to challenge a general decision on all four grounds of illegality, since 
the requirement of interest in the latter appeal and its absence in the 
former sufficiently distinguishes these appeals from each other.’ Such 
an interpretation, furthermore, takes into account the text of Article 33 
(2), which in its original French version leaves no doubt about the fact 
that the phrase “on the same grounds” refers to appeals against individ- 
ual as well as against general decisions." 

Moreover, Article 33 (2) of the Treaty does not compel the conclu- 
sion reached by the Court’* that the appeal by an enterprise against 
a general decision is admissible as soon as the enterprise alleges an abuse 


of power affecting it, and states the reasons why it deems this to be the 
case,’”* without preliminary judicial scrutiny of these reasons.’*’ It is 


much more reasonable and equally permissible under Article 33 (2), 
to require appellant enterprise initially to make out a prima facie case of 
abuse of power affecting it.’** By placing such a burden on enterprises, 
a further distinction between their appeals and those of the States would 
be provided for as stipulated by the Treaty;’** and the assertion that the 
appeals of enterprises would be assimilated to those of the States, if the 
enterprises were allowed to plead all four grounds of illegality in seek- 
ing the annulment of a general decision, would thus lose its validity. 

A more difficult problem is raised by the Court’s proposition that it 
is not necessary to consider the other three grounds of illegality, once 


No. 6-54, 4 Official Gazette (English ed., 1955) 119, 1 Sammlung (1954-55) 213. But 
see Steindorff, Die Nichtigkeitsklage (1952) 47-48. 

sp DeNova, op. cit. supra note 121 at 117-18. 

124 Treaty, Art. 33 (2) provides: “Les entreprises . . . peuvent former, dans les 
mémes conditions, un recours contre les décisions et recommandations individuelles 
les concernant ou contre les décisions et recommandations générales qu’elles estiment 
entachées de détournement de pouvoir 4 leur égard.” This conclusion would seem to 
follow from the fact that “dans les mémes conditions” is set off by commas, and be- 
cause there is no comma after “les concernant.” See DeNova, op. cit. supra note 121 
at 123. Court Advocate Lagrange seems to have reached the same conclusion. Case 
No. 3-54, 1 Sammlung (1954-55) 151, 154-55 

125 Associazone Industrie Siderurgiche Italiane (ASSIDER) v. H. A., Case No. 3-54, 
4 Official Gazette (English ed., 1955) 90, 1 Sammlung (1954-55) 131. 

126 7d. at 92, 1 Sammlung at 146. 

127 Compagnie des Hauts Fourneaux de Chasse v. H. A., Case No. 2-57, 4 Sammlung 
(1958) 131, 149-50. 

128 The Court has read a similar requirement into the provision of Article 33 (1), 
second sentence, which alone will enable an appellant to obtain judicial review of High 
Authority decisions based on conclusions drawn from economic facts and circumstances 
where a clear misinterpretation of the Treaty is pleaded. Merely pleading a clear mis- 
interpretation of the Treaty is not enough. Government of the Netherlands v. H. A., 
roo No, 6-54, 4 Official Gazette (English ed., 1955) 119, 131, 1 Sammlung (1954-55) 
213, 237. 

2° Treaty, Art. 33. See Daig, “Die Rechtsprechung des Gerichtshofes der Europaischen 
Gemeinschaft fiir Kohle und Stahl in den Jahren 1956 und 1957,” 13 Juristenzeitung 
(1958) 204, 206. 








246 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 10 


détournement de pouvoir has been proved, since the decision, because 
of that very fact, will have to be annulled.**’ To quote Daig, it is not 
necessary “to kill a dead man.”*** This very practical argument fails to 
take one important factor into consideration. Because of its very nature, 
an abuse of power is extremely difficult to prove,'** especially where an 
attempt is made to show that the High Authority was motivated by con- 
siderations different from those stated in its decision. The real motives 
are obviously not very often evident from the record, to which the Court 
will apparently adhere."** Besides, the Court is extremely reluctant to 
annul a case on the ground of abuse of power.’®** That it apparently 
prefers to decide a case on other grounds, where that is possible, is illus- 
trated by the Mirossevich case.’*° Miss Mirossevich appealed her dis- 
charge from the translation department of the High Authority, alleging 
inter alia that she was dismissed because her superior desired to replace 
her with his friend. Although the Court found for petitioner on other 
grounds, it responded in the following manner to the allegation that 
an abuse of power had been committed: 


“Without considering that there is a correlation between appel- 
lant’s departure from the language service and the . . . friend’s 
arrival; without considering that he was actually appointed to ap- 
pellant’s position, and that her discharge and his appointment were 
undertaken on the advice of the same person [her superior], the 
Court holds that an abuse of power has not been adequately proved. 
This allegation is, therefore, unfounded.”** 


Under these circumstances, the Court’s pronouncement that there is 
no practical reason for permitting enterprises to plead the other three 
grounds of illegality, once an abuse of power has been proved," is 
unrealistic.*** 

In interpreting the appeal by enterprises seeking the annulment of a 


180 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
No. a 5 Official Gazette (English ed., 1956) 290, 305, 2 Sammlung (1955-56) 197, 
226-27. 

131 Diag, op. cit. supra note 129, at 206. 

132 Steindorff, Die Nichtigkeitsklage (1952) 161. 

133 Government of the Netherlands v. H. A., Case No. 6-54, 4 Official Gazette 
(English ed., 1955) 119, 132, 1 Sammlung (1954-55) 213, 239. 

134 Of the 42 cases decided by the Court in the period from 1954 to 1959 inclusive, 
only two cases might be said to have been annulled on the ground of abuse of power, 
although this is not certain since the opinions are by no means clear. See Meroni & Co. 
(S. P. A.) v. H. A. Case No. 9-56, 4 Sammlung (1958) 9, 40; Meroni & Co. 
(S. I. A. S.) v. H. A., Case No. 10-56, 4 Sammlung (1958) 51, 79. 

185 Mirossevich v. H. A., Case No. 10-55, 2 Sammlung (1955-56) 379. 

186 7d, at 404-05. (Author’s translation.) 

187 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
No. 8-55, 5 Official Gazette (English ed., 1956), 290, 305, 2 Sammlung (1955-56) 197, 
226-27. 

188 The requirement that appellant make out a prima facie case of abuse of power 
would seem to be much more realistic, 
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general decision, the Court has been guided by the proposition that 
“there are no indications in the Treaty that permit the conclusion” that 
enterprises have been accorded “a right of control of the ‘constitution- 
ality’ of general decisions, i.e. their conformity with the Treaty . . . as 
those decisions are quasi-legislative acts originating from a public 
authority. . . .”**” Accordingly the Court views the appeal for annul- 
ment by enterprises against general decisions which they deem to in- 
volve an abuse of power affecting them “as an exception explained by 
the fact that in this case it is still the individual element that prevails.”**° 
In view of this Treaty construction, the scope of judicial review is ex- 
tremely limited in appeals by enterprises seeking the annulment of gen- 
eral decisions. Whether the rights of enterprises subject to the jurisdic- 
tion of the High Authority, who seek the annulment of such general 
acts, are sufficiently protected, thus depends to a large extent on the 
definition of what constitutes a general decision.” 


C. GENERAL Decisions JupIcIALLY DEFINED. 


Since the Treaty defines neither general nor individual measures,‘** 
this for enterprises so crucial question had to be resolved by the Court. 
Starting with the sound proposition that a general decision is “a quasi- 
legislative measure emanating from a public agency and creating norms 
applicable erga omnes,”"** the Court has characterized as general every 
decision of the High Authority which on its face establishes a norm, 
lays down in abstract form the conditions for its applicability, and states 
the legal consequences following therefrom.* It has sustained as in- 
dividual in nature only High Authority decisions directed to one or a 
limited number of enterprises designated by name.” 


189 Fédération Charbonnitre de Belgique v. H. A. (Preliminary Judgement), Case 
No. 8-55, 5 Official Gazette (English ed., 1956) 290, 305, 2 Sammlung (1955-56) 197, 
227. 

140 [hid, 

™1Tt is, of course, true that an enterprise could violate the general decision, thus 
subjecting itself to a High Authority decision imposing sanctions which it could, in 
turn, appeal as an individual decision. See Bebr, “Protection of Private Interests Under 
the European Coal and Steel Community,” 42 Va. L. Rev. (1956) 879, 916. Under these 
circumstances the enterprise would be in a position to plead all four grounds of illegality 
provided in Article 33 (1) against the underlying general decision, in order to bring 
about an annulment of the individual decision. See Meroni & Co. (S. P. A.) v. H. A,, 
Case No. 9-56, 4 Sammlung (1958) 9, 28. But such an indirect appeal is obviously 
not without serious risks to the enterprises. 

142 Court Advocate Roemer, Case No. 18-57, 5 Sammlung (1958-59) 119, 141. See 
also Bebr, “Protection of Private Interests under the European Coal and Steel Com- 
munity,” 42 Va. L. Rev. (1956) 879, 912. 

148 Firma Nold v. H. A., Case No. 18-57, 5 Sammlung (1958-59) 89, 112. 

144 See the following cases: Wirtschaftsvereinigung Eisen- und Stahlindustrie v. H. A.., 
Case No. 13-57, 4 Sammlung (1958) 271; Société des Anciens Etablissements Aubert 
et Duval v. H. A., Case No. 10-57, 4 Sammlung (1958) 421; and Société d’Electro- 
Chimie v. H. A., Case No. 11-57, 4 Sammlung (1958) 459. 

145 See the following cases: Groupement des Industries Sidérurgiques Luxembourgeoises 
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The results achieved under this formalistic test and the danger in- 
herent in it for enterprises having an interest in challenging a given 
High Authority act, can best be illustrated by an analysis of some cases, 
In the Fédération Charbonniére de Belgique case,‘** for example, ap- 
pellant submitted that the challenged High Authority decision was 
individual in nature, because it contained detailed and concrete rules 
designed to deal specifically with certain individual situations existing 
in the various coal regions of Belgium, with the result that different 
price-lists applied to the three collieries in the Campine than to other 
Belgian coal mines. The Court, however, ruled that the decision was 
general in nature. 


“The fact that Decision No. 22-55 contains detailed and concrete 
rules applicable to different situations is not in contradiction with 
the general nature of the Decision. Indeed the Treaty, in Article 50, 
section 2, provides that the method of assessment and collection of 
the levies shall be fixed by a general decision of the High Authority, 
which proves that the detailed and varied concrete consequences of 
a general decision are not detrimental to the general nature 
thereof.”**” 


The mere fact that a decision of the High Authority has different effects 
upon individual enterprises should certainly not change the nature of 
the decision. In fact, if a decision affects almost all enterprises in one 
way or another, it is safe to assume that it is a general decision. But the 
Court made this further observation: 


The Decision refers to the enterprises on the sole basis that they 
produce coal and not on any other requirement. [sic] If a new coal 
deposit were discovered in Belgium, the operator would be bound 
to sell at the prices fixed by the Decision. . . . [T]he territorial 
limitation does not imply any individual specification. . . .**° 


v. H. A,, Joint Cases 7-54 and 9-54, 5 Official Gazette (English ed., 1956) 190, 2 Samm- 
lung (1955-56) 53; Fédération Charbonniére de Belgique v. H. A. (Preliminary Judge- 
ment), Case No. 8-55, 5 Official Gazette (English ed., 1956) 290, 2 Sammlung (1955- 
56) 197; Meroni & Co. (S. P. A.) v. H. A., Case No. 9-56, 4 Sammlung (1958) 9; 
Firma Friedrich Stork & Co. v. H. A., Case No. 1-58, 5 Sammlung (1958-59) 43; and 
Firma Nold v. H. A., Case No. 18-57, 5 Sammlung (1958-59) 89. A typical individual 
decision under this definition is one in which the High Authority addresses a letter to 
an enterprise advising it that it is delinquent in fulfilling certain obligations incumbent 
upon it. See, e.g., Société des Fonderies du Pont-d-Mousson v. H. A., Case No. 14-59, 
5 Sammlung (1958-59) 465. 

146 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
No. 8-55, 5 Official Gazette (English ed., 1956) 290, 2 Sammlung (1955-56) 197. 

147 Td, at 303, 2 Sammlung at 223-24. One could argue that Article 50 (2) actually 
proves that but for the exception of Article 50 (2), all decisions containing such con- 
crete rules are individual in nature, for otherwise the High Contracting Parties would 
not have deemed it necessary to provide that decisions to be taken under Article 50 (2) 
shall be general in nature. But see Steindorff, “Die Europaische Gemeinschaft in der 
Rechtsprechung,” 8 Archiv des Volkerrechts (1959-60) 50, 65-67. 

148 Fédération Charbonnitre de Belgique v. H. A. (Preliminary Judgement), Case 
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Daig**® argues that the Court’s statement that “the territorial limitation 
does not imply any individual specification,” had reference only to deci- 
sions issued under the Convention on Transitional Provisions. He 
points out that if the Court had held that the decision was individual in 
nature because it was territorially delimited, then it would have been 
impossible for the High Authority to issue a general decision within 
the framework of this Convention, since it was specifically designed to 
deal with certain economic problems on a country by country basis.*” 

Although it is true that the Court’s decision can be distinguished in 
the manner suggested by Daig, the Court’s broad language, viewed in 
the light of subsequent cases, indicates that no such distinction was 
intended. It is very significant, for example, that the Court states that 
the decision is general in nature because “if a new coal deposit were to 
be discovered in Belgium, the operator would be bound to sell at the 
prices fixed by the Decision,”*® since the Court relies upon this same 
reasoning in the Wartschaftsvereinigung Eisen-und Stahlindustrie 
case."** Appellants here argued that what seemed on its face to be a 
general decision was in reality a series of individual decisions, each ap- 
plicable to an immediately ascertainable group of enterprises. This was, 
in effect, a restatement of the proposition already unsuccessfully ad- 
vanced by the appellant in the Fédération Charbonniére de Belgique 
case,"”* which fact Court Advocate Lagrange did not fail to bring to the 
Court’s attention.*** In rejecting appellant’s contention, the Court said 


“Decision No. 2/57 is directed to all those enterprises mentioned 
in Article 80 of the Treaty insofar as they use scrap metal; it af- 
fects those already existing enterprises as well as enterprises which 
might be established during the effectiveness of the decision. It is 
a general decision; it establishes a norm [normatives Prinzip], 
lays down in abstract form the conditions for its application and 
states the legal consequences following therefrom. Plaintiffs’ as- 
sertion that it constitutes a series of individual decisions addressed 
to them cannot be sustained. 5° [Emphasis added | 


No. 8-55, 5 Official Gazette (English ed., 1956) 290, 303, 2 Sammlung (1955-56) 197, 


123. 





149 Daig, “Die Rechtsprechung des Gerichtshofes der Europaischen Gemeinschaft fiir 
Kohle und Stahl in den Jahren 1956 und 1957,” 13 Juristenzeitung (1958) 204. 

A807 dq -at 20): 

‘91 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
mn 8-55, 5 Official Gazette (English ed., 1956) 290, 303, 2 Sammlung (1955-56) 197, 

152 Wirtschaftsvereinigung Eisen- und Stahlindustrie v. H. A., Case No. 13-57, 4 
Sammlung (1958) 271. 

183 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 

No. 8-55, 5 Official Gazette (English ed., 1956) 290, 2 Sammlung (1955-56) 197. 

‘S4 Court Advocate Lagrange, Case No. 13-57, 4 Sammlung (1958) 317, 379. 

5 Wirtschaftsvereinigung Eisen-und Stahlindustrie vy. H. A., Case No. 13-57, 4 
Sammlung (1958) 271, 297. (Author’s translation.) 
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By contrasting this language with the test applied in the Groupement 
des Industries Sidérurgiques Luxembourgeoises case, where the Court 
said that it was there dealing with an individual decision, because it 
related “to a specific activity of a public institution designated by 
name,”'** a highly unrealistic rule emerges which is unrelated to the 
Convention on Transitional Provisions. It permits the characterization 
of every decision as general in nature, as long as it does not specifically 
name an enterprise because, theoretically at least, such a decision might 
always contemplate the future establishment of enterprises to which it 
might be applied. 

This test places too much emphasis on the form of the High Author- 
ity act’*’ to serve as an adequate protection for enterprises subject to the 
jurisdiction of the High Authority, since it is possible to assume that 
the High Authority might “disguise” an individual decision as a general 
decision by so gerrymandering its territorial or industrial applicability 
that it could only be designed to affect one or a limited number of 
existing enterprises. This argument was expressly made in a recent case 
but the Court rejected it.’** While the Court had said in a somewhat 
different context’”® that “a disguised individual decision remains an 
individual decision as the nature of the decision does not depend upon 
its form, but upon its scope,”*”’ its apparent refusal to consider this pos- 
sibility seriously in those cases where the issue was raised,’® indicates 
that in practice at least, the Court has looked to the form rather than to 





16 Groupement des Industries Sidérurgiques Luxembourgeoises v. H. A., Joint Cases 
No. 7-54 and 9-54, 5 Official Gazette (English ed., 1956) 190, 208, 2 Sammlung (1955- 
56) 53, 87. (Emphasis added.) 

197 The commentators, when discussing this question, seem to disregard the result 
reached in the cases and instead attach undue significance to the Court’s pronounce- 
ment “that the nature of the decision does not depend upon its form.” Fédération 
Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case No. 8-55, 5 Official 
Gazette (English ed., 1956) 290, 304, 2 Sammlung (1955-56) 197, 225. Thus Bebr, 
“The Development of a Community Law by the Court of the European Coal and 
Steel Community,” 42 Minn. L. Rev. (1957-58) 845, says that “the Court has exten- 
sively interpreted the individual character of an act at the expense of general acts.” 
Id. at 869. Wolters, “Les Recours en Annulation Devant la Cour de Justice des Com- 
munautés Europeénnes,” 37 Revue de Droit International et de Droit Comparé (1960) 
165, 176-77 also makes this same mistake. 

158 See Societa Industriale Metallurgica di Napoli (SIMET) v. H. A., Joint Cases 
No. 36-38/58, 40-41/58, 5 Sammlung (1958-59) 347, 369. 

159 The statement was made in rejecting an argument of the High Authority that 
an enterprise could on/y challenge a general decision on the grounds of abuse of 
power, if in fact it was a “disguised” individual decision. 

160 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
No. 8-55, 5 Official Gazette (English ed., 1956) 290, 304, 2 Sammlung (1955-56) 
197, 225. 

161 Fédération Charbonniére de Belgique v. H. A. (Preliminary Judgement), Case 
197 No. 8-55, 5 Official Gazette (English ed., 1956) 290, 2 Sammlung (1955-56) 197; 
Wirtschaftsvereinigung Eisen-und Stahlindustrie v. H. A., Case No. 13-57, 4 Sammlung 
(1958) 271; and Societa Industriale Metallurgica di Napoli (SIMET) v. H. A., Joint 
Cases No. 36-38/58, 40-41/58, 5 Sammlung (1958-59) 347. 
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the substance of the challenged act. It is submitted, therefore, that a 
decision should be characterized as individual in nature, even though it 
is in form quasi-legislative and does not designate an enterprise by 
name, if it is for all practical purposes applicable only to one or a limited 
number of enterprises, whose identity can be ascertained upon the 
issuance of the decision."** Only these enterprises have an interest in 
challenging this decision. To restrict them to seeking its annulment on 
the sole ground of abuse of power does not promote administrative 
legality.*** 
CoNCLUSION 


An enterprise seeking the annulment of an individual decision or 
recommendation has, for all practical purposes, a remedy as complete 
as a member State or the Council. This is unfortunately not true with 
regard to the appeal directed against general decisions. By distinguish- 
ing between individual and general decisions, the signatory States no 
doubt intended to place some restrictions on the right of enterprises to 
challenge general acts." But the task of characterizing these acts was 
wisely left to the Court. It had the choice between a formalistic interpre- 
tation and one based on the substance and scope of the act. It chose the 
first alternative, and at the same time limited the right of enterprises to 
seek the annulment of general decisions to the single ground of abuse 
of power which, because of its very nature and the Court’s attitude, is 
extremely difficult to prove."”* In practice, therefore, the appeal for 
annulment by enterprises against general decisions has become an 
illusory remedy. 

The Court’s restrictive interpretation of the appeal for annulment 
against general decisions challenged by enterprises, has to some extent 
been mitigated by the rule which permits an enterprise seeking the 
annulment of an individual decision to contest the validity of the under- 
lying general decision*” by pleading all four grounds of illegality.‘ 


162 See Court Advocate Roemer, Joint-Cases No. 7-54 and 9-54, 2 Sammlung (1955- 
56) 105, 124 for a similar suggestion. 

163 The Court’s argument in the Fédération Charbonniére de Belgique case, for 
example, that the decision in question was general in nature because “if new coal 
deposits were discovered in Belgium, the operator would be bound to sell at the prices 
fixed by the Decision,” Case No. 8-55, 5 Official Gazette (English ed., 1956) 290, 303, 
2 Sammlung (1955-56) 197, 223, seems unrealistic, in view of the fact that these 
decisions are usually effective only for a period of one or two years. It is unlikely 
that the High Authority, when issuing the decision, seriously anticipated the dis- 
covery of any significant new coal deposits in Belgium during this period. 

164 See Treaty, Art. 33. See also pp. 244-246 supra. 

165 See pp. 246-247 supra. 

166 Société Nouvelle des Usines de Pontlieue v. H. A., Joint Cases 32-58 and 33-58, 
5 Sammlung (1958-59) 287, 314. 

167 Compagnie des Hauts Fourneaux de Chasse v. H. A., Case No. 15-57, 4 Samm- 
lung (1958) 159, 191-92; Meroni & Co. (S. P. A.) v. H. A., Case No. 9-56, 4 Sammlung 
(1958) 9, 28. 
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The advantage of this rule lies in the fact that it accords judicial protec- 
tion without undue interference with over-all administrative policy. In 
some cases, however, enterprises will only be able to obtain this judicial 
review, if they choose not to comply with a general decision, thus sub- 
jecting themselves to sanctions. The obvious risk involved in such a 
step may tend to discourage many of these enterprises from asserting 
their rights. 
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REFORM OF CIVIL LAW IN HUNGARY, POLAND, AND 
THE SOVIET UNION 


I. HisroricaL BackcRoUND 


Within less than a year three important formulations of the civil law 
have seen the light in Eastern Europe. A civil code was enacted in Hungary 
during the second half of 1959.* In 1960 Poland published a draft of the 
civil code,” and in Russia the committees for the legislative proposals of the 
two Chambers of the Supreme Soviet have published the draft of the 
Principles of the Soviet Civil Law in a number of legal journals.* 

The Hungarian Code is the only finished product. It also represents the 
first civil code in a country, which until recently was under the rule of a 
combination of statutory enactments and common law evolved very much 
in the same manner as in the Anglo-Saxon world—by judicial practice. The 
only period in Hungarian history that the Danubian monarchy experienced 
the rule of a civil code was after the defeat of the Hungarian revolution 
(1848) when the Austrian emperor extended to Hungary the Austrian Civil 
Code of 1811. But with the end of absolutism, Hungarians returned to their 
common law, and ever since have always been engaged in drafting their own 
civil code. 

However, these efforts at codification bore no fruit, and after the com- 
munist regime was established, the absence of a civil code provided a heaven- 
sent opportunity to shape civil law relations in Hungary in the Soviet image. 

After a period of partial reforms in the most sensitive areas of the Hun- 
garian legal system, the government finally came to the point when it con- 
sidered it essential to put an end to the makeshift arrangements and decided 
to give a socialist civil code to Hungary in order to stabilize the new order. 
A codification commission under the chairmanship of the Minister of Justice 
was established in 1953, and in 1957 a draft of the code was published, which 
after some further work and modification was enacted in 1959, 

The Polish draft of the civil code (by far the most extensive work of the 
three) was prepared by the codification commission formed on August 23, 
1956, after an earlier proposal prepared by a departmental team of experts 
was found wanting in many respects, as a slavish copy of Soviet legislative 
enactments, contrary to the Polish tradition and paying no heed to the needs 
of the country.‘ 
wa IV of 1959. Civil Code of the Hungarian People’s Republic. Corvina, Budapest, 

? Project Kodeksu Cywilnego Polskie} Rzeczypospolite; Ludowej, Warszawa, 1960. 

’ Osnovy Grazhdanskogo Zakonodatelstva Soiuza SSR i Soiuznykh Respublik, Sovets- 
koe Gosudarstvo i Pravo, July 1960, No. 7, pp. 3-22. 

* Cf. Grzybowski, “Reform and Codification of Polish Laws,” in this Journal, Vol. VII, 
(1958) 393-402. 
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The Soviet draft differs considerably from the Polish proposal and the 
Hungarian Code, as it contains only an outline of the future civil legislative 
enactments in the Soviet Union, which will have to come from the supreme 
soviets of the constituent republics. This mode of procedure prevails since, 
after the reform of the Soviet federal constitution of 1936, only the guiding 
lines of the codes are provided by the Union, including the civil codes, while 
they are enacted by the constituent republics, filling in the necessary details, 

The need for the reform of the Soviet legal system in general, and of the 
civil law in particular has been felt very keenly for some time. After the 
death of Stalin, the unsatisfactory state of Soviet administration of justice dur- 
ing his reign and others was explained by the chaotic state of Soviet laws. In 
1956 a member of the USSR Academy of Science wrote “lack of order in 
our legislation, lack of system, contradiction in legal provisions were also 
one of the reasons for the violations of legality, and therefore a scientific 
codification of Soviet legislation is of paramount importance.”® While the 
need for a systematic organization of Soviet laws was one of the chief reasons 
for the Soviet reform in Russia, the XXI Congress of the Communist Party 
(1959), which adopted the seven-year plan for construction of communism 
in Russia, instructed the government to enact new laws reflecting the fact 
that Soviet state and Soviet society have achieved socialism, and that they 
are presently engaged in construction of communism.° This instruction in 
due course has found expression in the provisions of article 1 of the draft: 


“Soviet civil legislation regulates property relations for the purpose 
of strengthening and developing the socialist system of economy and 
socialist ownership, creating the material and technical base of com- 
munism and satisfying the material and spiritual needs of citizens 
more and more fully.” 


The Hungarian Code and the Polish draft made their appearance when 
the slavish imitation of Soviet models had ceased to be obligatory. The 
report attached to the Hungarian Code declared that the codification com- 
mittee took into account “both the international results of jurisprudence 
and codification and the institutions of the old Hungarian private law.” 
Polish drafters felt free to depart from the Soviet model as regards the 
organization of the Code, and to remove from its provisions superfluous 
programmatic statements, which have become so characteristic of the Soviet 
type of legislation. Finally, the Soviet draft provided for a further liberaliza- 
tion of those civil law relations which do not directly affect the interests of 
the state (e.g. inheritance) and on the face of it, has provided for a genuine 
opportunity for the legislatures of the republics to contribute their own ideas 
to the future body of the Soviet civil law. That alone will not assure the 
enactment in each republic of civil codes truly corresponding to local needs 
of the national groups of which the Soviet Union consists, but it may allow 
for some degree of non-conformism. 


5 Orlovski P. E. Zadatchi Pravovoi Nauki v Svete Reshenii XX Siezda KPSS 26 
Vestnik Akademii Nauk, No. 8, p. 5. 

8 Cf. XXI Siezd KPSS i Zadatchi Sovetskoi Pracovoi Nauki, Sovetskoe Gosudarstvo i 
Pravo 1959, No. 2, p. 1 ff. 
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II. ScopE AND ORGANIZATION 


Only the Soviet draft makes a determined effort to define precisely the 
scope of legal relations which come under its regulation. Its provisions are 
said to cover property and related non-property relations with the exclusion 
of those based on the administative subordination of one party to another, 
or of tax and budget relations, as well as matters regulated by family, labor, 
and collective farm legislation. The Polish draft, obviously in an effort to 
include family law and guardianship, declared that it “regulates civil law 
relations,” while the Hungarian Code states as its object to cover “relations 
involving material value and certain personal relations of the citizens,” thus 
again returning to the Soviet concept of the scope of the civil legislation 
in a socialist country. These relations—and here the Hungarian Code and 
the two drafts conform—are regulated between citizens, state economic and 
social organizations (juristic persons), and these organizations and individ- 
ual citizens. 

Systematic delimitation of the realm of the civil law in a socialist country 
depends on answering the question: What in the business of managing 
the national economy comes under administrative regulation, and what is 
handled according to the rules of the civil law? Only the Soviet draft en- 
deavors to answer this question with some precision, by adopting a formal 
criterion of absence of administrative subordination between the parties to 
a civil law transaction. It is doubtful, however, whether this is a useful 
formulation. 

In the first place, even after the 1957 reform in Russia which introduced 
some degree of administrative deconcentration, the federal government 
controls all activities of public organizations in the Soviet Union. There is 
no authority on the lower levels, not even in the judicial branch of govern- 
ment which is not subject to some channel of subordination ending finally 
with the highest echelons of the federal government. The principle of 
democratic centralism, which gives the central government the power to 
intervene directly in all matters which are within the jurisdiction of the 
local authorities has remained the basic principle of government in the 
Soviet Union. This is even more true in socialist states with a centralized 
government for the entire country. Therefore in fact, all parties to business 
transactions involving management of the national economy are government 
agencies subject to some common authority, through their own channel 
of command. 

The Polish codification commission in full realization of the impossibility 
of providing a meaningful definition of public organizations maintaining 
business relations under the rule of the civil law, has refrained from enter- 
ing into the subject. The Hungarian Code (Sec. 28) has adopted a formal 
standpoint and stated that “in accordance with the relevant statutory pro- 
visions, the state recognizes as juristic persons all state, economic, and social 
agencies and organizations if their tasks make it necessary for them to have 
rights and obligations involving material value.” 

In the case of the Soviet telegraphic agency Tass sued for libel in Britain, 
the defendant claimed diplomatic immunity as being a department of Soviet 
government not subject to the jurisdiction of British courts. The certificate 
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of the Soviet ambassador to the United Kingdom produced to substantiate 
this defense stated that Tass “constitutes a department of the Soviet state 
... exercising the rights of a legal entity.” “It seems to me” said Lord 
Justice Cohen “that the evidence as to the nature of Tass must depend on 
its constitution and must be a question of Russian law, and that we must 
look at the Russian statutes and to any relevant evidence that is adduced 
as to Russian law . . . to determine whether or not Tass is a separate legal 
entity... . The evidence falls far short of that which would be necessary 
to establish that Tass is a legal entity and that the Union of Soviet Socialist 
Republics by procuring its incorporation has deprived that particular de- 
partment of the immunity which normally attaches to a department of a 
sovereign state... .”" 

However, the perplexity which the British judge experienced was to be 
answered not by the choice between two alternatives, incorporation or the 
status of an administrative agency, but by the combination of the two. The 
listing of various types of juristic persons in article 11 of the Soviet draft 
includes “also state institutions and other organizations depending on the 
state budget. . .” “The state organizations,” the Draft explains further “men- 
tioned in this article function not on their behalf, as independent juristic 
persons, but on behalf of the state,” which makes the quality of a juristic 
person wholly compatible with its administrative subordination. 

The Hungarian Code, adhering strictly to the principle that property 
relations constitute the proper field of civil law regulation, contains Law of 
Persons, Property, Obligations, and Inheritance. The Soviet draft following 
the same principle added the law on Copyright and Inventions. The Polish 
draft while omitting copyright and inventions, has added Family law 
(domestic relations) and guardianship, as its concept of the scope of the 
civil law extends beyond strict property relations. 

The report attached to the Polish draft reveals that the members of the 
codification commission did not quite agree as to various aspects of the 
scope and function of the civil code in a socialist country. They were doubtful 
whether all law on the management of national economy should be a part 
of the civil code. The draft as it was presented to the public maintains what 
the commission called the “unity of civil law,” covering in its provisions 
three types of economic relations. These include those between individuals, 
relations between individuals and the socialist economic organizations (gov- 
ernment agencies, co-operatives and other social institutions), and between 
socialist economic organizations themselves. At the same time, the com- 
mission was aware that some matters pertaining to the activity of economic 
enterprises had no room in a civil code, and did not enter into the organiza- 
tion of the socialist economic organizations. Furthermore, and here seems 
to be another difference of the Polish draft from the Hungarian Code and 
the Soviet draft, the Commission restricted the application of the code in 
relations between socialist organizations only to cases when there is no other 
governmental regulation in the matter. 

Thus, the Polish drafters seem to have sanctioned the practice of so-called 
normative acts, i.e. regulation of various aspects of public life by administra 


777 Journal de Droit International (1950) 892-894. 








ral 


ist 
le- 


be 
he 
he 
ft 








1961 | COMMENTS 257 


tive decisions, directives, instructions, and the like, quite frequently issued by 
institutions not formally a part of the administrative apparatus of the 
country. It was for instance a common practice that trade union bodies— 
particularly those on the national level—should issue instructions affecting 
the enforcement of collective agreements, conditions of work, hours of 
work, and the like, which were either reserved to the agreement between 
the parties concerned or belonged to the jurisdiction of the legislative au- 
thority. The practice of normative acts was the main cause of chaos in the 
legal systems of socialist countries.* 

The third restriction which the Polish drafters introduced as regards the 
scope of the future civil code for Poland was that they have refrained from 
providing rules of inheritance for the peasant estates. The Hungarian Code 
is also silent in the matter, although in both countries agrarian economy is 
based on peasant farming. However, this is a political issue involving a 
highly sensitive matter of gradual transition from individual to collective 
forms of production, which may call for a frequent change of policy, and 
as such is not an appropriate matter for a civil code. In Poland, the Consti- 
tution of 1952 limited the inheritance of “land, buildings and other means 
of production only to peasants, craftsmen, and persons engaged in domes- 
tic crafts.” It is also interesting to note in this connection that the Polish 
draft, as well as the Hungarian Code, did not include in their provi- 
sions regulations concerning “land registry” because, as the Polish Com- 
mission explained, these matters should be a subject of separate legislation. 
The Commission was doubtful whether the institution of the land register 
was of permanent importance in a socialist system and thought that in the 
future it would have only a marginal utility. 


III. OsLicATIONs 


In each of the three efforts at the codification of the civil law for socialist 
countries, the law of obligations constitutes the core of the civil code, and 
raises important legal problems due primarily to the fact that the bulk of 
contractual relations is handled by governmental, co-operative, and social 
organizations. 

The Polish approach, which differs from the Soviet and Hungarian 
methods, was dictated by the idea that there is a fundamental difference 
between the dealings and transactions of governmental organizations, and 
similar transactions between private persons, or such organizations and 
private persons. In order to solve this difficulty, and still have uniform rules 
for all contractual relations, Polish drafters proposed that the civil code 
should have subsidiary force as regards socialist legal transactions, by pro- 
viding that special regulations pertaining to civil law relations between 
government organizations have priority over a rule of the code. 

Consequently, the Polish draft contains uniform provisions regarding all 
types of obligations under the civil code, except when it is necessary to take 
account of the fact that the economy of a socialist country is run according 





8 Polish periodical Nowe Prawo reported that in 1956 there were some 10,000 
normative acts in force in Poland. /éid. 1956, No. 2, pp. 27-28. 
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to a central plan, or when it is necessary to define types of contract to 
handle business relations between governmental organizations. But even 
then formal unity is preserved, as those specific situations under the civil 
law are treated in the same manner as other types of contracts which are 
available to private parties. 

In contrast, the Hungarian Code provides for separate treatment of all 
socialist transactions under the plan. 

In addition, article 1 of the Hungarian Code has stated the purpose of 
the Code in terms of policy: 


(1) “This act regulates property relations . . . with the object . . . of 
building socialism. 

(2) The provisions of this act shall be construed in full conformity 
with the economic and social order of the Hungarian People’s Republic.” 


There is no similar statement in the Polish draft, but in connection with 
the general provisions of the law of contracts, article 343 of the draft states: 


“ 


. . . Socialist organizations are obligated to co-operate both in con- 
cluding contracts as well as in their execution, taking into account the 
influence of their action on the execution of the contract by the other 
party, on the satisfaction of the needs of the economic life, efficiency of 
production and commerce, and on safeguarding the national economy 
from losses.” 


While the Polish draft with its restrained language avoids suggesting that 
civil law provides for socialist organizations only the broadest outline of 
regulations within which administrative instructions and orders constitute 
the actual legal rule, it had to indicate on specific occasions basic limitations 
affecting the freedom of contract between socialist partners. Agreements 
between socialist parties must follow government regulations as to form 
(article 342), content (article 344), and partners in their business activity. 
This last regulation deserves to be quoted in full: “Separate provisions de- 
termine in what cases state organizations may not make contracts with 
other persons, or may make them only under specific conditions.”® 

This provision is designed to meet two contingencies. In the first place in 
Polish economy, private entrepreneurs still exist engaged in the production 
of certain tools and equipment requiring a high degree of skill and pre- 
cision. While they are tolerated, their disappearance is foreseen when the 
government is able to organize the production of similar goods. Secondly, 
the purpose of this provision is to channel the demands of socialist organiza- 
tions to newly opened sources of raw materials, to semi-finished products, 
which quite often differ technically from the well-known and preferred 
products. Quite frequently, new sources offer products inferior in quality 
or on a non-competitive basis. However, the support for the new production 
is a matter of policy. 

The degree of influence of higher authority on the execution of contracts 
between the socialist partners is especially visible in business deals in con- 
nection with assignments of the national economic plan. The Polish and 
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Soviet drafts have kept rules on the distribution of plan assignments between 
the socialist enterprises outside the civil code. It was impossible however to 
avoid reference to administrative regulations affecting authorities in charge 
of the economic management, and quite often these regulations basically 
changed the nature of contractual relations. So for instance the Soviet draft 
ruled that: 


“In case of obligations between state organizations, collective farms, 
and other co-operative and public organizations, the payment of for- 
feit .. . for nonfulfillment of an obligation in kind and recovery of 
damages does not constitute a release from fulfillment of an obligation 
in kind except in cases where a plan assignment on which the obligation 
is based has lost its force. In case of obligations between the above- 
: mentioned organizations, agreement of the parties concerning limitation 
of their responsibility as established by the USSR .. . legislation is 
not permitted.”*° 


Provisions of the Polish draft are somewhat more specific on the subject. 
Article 364 provides that administrative instructions may obligate a socialist 
organization in favor of another party in the same manner as a contract. 
Article 365 states: 


“Provisions of the foregoing articles apply accordingly if a socialist 
organization was instructed to modify or dissolve a contract, or refrain 
from performance of a contract.” 


The Hungarian Code, which contains a full treatment of all aspects of 
contractual activity under the economic plan, provided in article 403 that 
in case the plan or some specific task included in it be cancelled, all contracts 
concluded in this connection are accordingly modified or cancelled. Similarly, 
the arbitration board and other authorities may “within the limits of the 
plan and their statutory authority modify, terminate, or dissolve any plan 
contract.” 

In general therefore, interpretative provisions of the civil law have little 
if any application in determining the consequences of nonperformance or 
breach of contractual obligations, in relations between socialist juristic 
persons. 

At the same time, the socialist codes make it quite clear that contract 
relations between the non-socialist partners have been reduced to insig- 
nificant proportions. So, for instance, the law on obligations in the Soviet 
draft limits the range of contracts between individuals to the sale of agri- 
cultural products by the collective farmers, and to the sale of articles owned 
by the individuals themselves. Exceptionally, an owner of a one-family 
house may rent it, or part of it, to a private party. But in general the citizen 
of a socialist state must deal with the state in its many forms. He rents 
his living quarters from the local government, he travels by the govern- 
ment-owned public conveyance, borrows money from a government bank, 
and deposits his savings in the government-owned bank. 

The fact that the state supports credit operations as a part of economic 





10 Article 35. 
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policy is nothing new or surprising. One might say that as a matter of 
course, if the government goes into the banking business, it should do this 
in order to promote in some manner national goals, and not just in order to 
make money. It is something else to monopolize credit and the exclusive 
use of credit in promoting a policy. And this is what article 73 of the Soviet 
draft suggests: 


“Loans to citizens for individual housing construction and for other 
purposes are granted by the all Union Bank for Financing Capital 
investment and the USSR State Bank.” 


IV. Property 


Regulations concerning property abandon all pretense that socialist civil 
codes consist of homogeneous legal material. All three examples of social- 
ist law-making introduce a sharp distinction between socialist property and 
the property owned by individuals, thus providing separate regimes for 
their protection. 

Polish and Hungarian provisions regarding property differ from the So- 
viet draft in that in neither of these countries was the socialist economic 
order connected with a nation-wide nationalization of the land as in 
Russia. Therefore, although larger farming was liquidated, there are a 
considerable number of peasant holdings in both countries, and the law 
must take account of them. While the Soviet draft recognizes only two 
categories of property, socialist and personal, the Hungarian Code and the 
Polish Draft have had to introduce an additional category of individual 
(private) property which includes a means of production such as land. 

Absence of general nationalization of the land also has affected the situa- 
tion in the realm of socialist property in these two countries. As a rule, 
collective farms are established by pooling the land brought in by the 
individual peasants, which in co-operative management remains the prop- 
erty of individual farmers. The rights of a member are circumscribed by 
the fact that he is unable to dispose of it, except by testament in favor 
of a member or members of the collective. In consequence, including 
co-operative property in the category of socialist property is a somewhat 
doubtful operation, as demonstrated by the fact that in 1956 both in Poland 
and Hungary considerable acreage of cultivated land was withdrawn from 
co-operative farming, and without changing owners transferred from 
socialist to private property. 

Property in personal ownership is designed to serve physical persons ex- 
clusively. It consists of objects which may serve for the satisfaction of the 
“personal and cultural” needs of the owner and those living with him in 
a common household. It includes such items as a one-family house, a one 
family apartment, household articles, clothing, motor-vehicles, etc. Ac- 
cording to the Soviet draft (article 22) “every citizen may have as his per- 
sonal property labor earnings and savings, a house or apartment (room) 
in an apartment building ...a subsidiary household plot . . . household 
and everyday articles and articles of personal use and convenience.” 

The list of articles which may belong to a person varies according to his 
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place within the social and economic stratification of Soviet society. For 
example, a member of a collective farm may own different things than 
those owned by a town-dweller; these might include buildings, animals, 
poultry and other objects that are necessary for one to have in order to 
engage in a limited production of food on his garden plot. Vice versa, there 
are things that a town dweller may own, which are not available to a 
member of the agricultural economy. A successful city dweller may own 
a house in the city and a summer home in the country. If he can afford it, 
he may own an automobile, and there is no reason why he should not own 
a horse should he like horseback riding, while in this respect the Soviet 
farmer is under a specific prohibition. In Poland and Hungary, peasant- 
owned horses belong to the category of private property. 

The characteristic feature of this classification of rights of ownership is 
gradation in the protection which the law offers to each of these classes. 
The property of the state as the foundation of the social and economic order 
calls for the highest degree of protection. The Polish draft assures this 
property a “singular protection.”** Of the property in private (individual) 
ownership, only the property of working peasants and artisans enjoys the 
“support of the state”’* or “the protection of the state.”’* Personal property 
is under what the Polish draft calls “a full protection.”** The motivation 
behind the varying degree of protection is given by the Hungarian Code 
which states (article 91) that “private property must not prejudice public 
interest.” 

Special protection of socialist property is primarily reflected in the fact 
that the law makes it impossible to transfer objects of socialist ownership 
into any other ownership. Transfer of property from one socialist juristic 
person to another has little legal significance as it always remains in state 
ownership, and socialist juristic persons “merely exercise the right of own- 
ership vested in the state in their name with regard to assets in their man- 
agement.””® Article 19 of the Soviet draft states tersely: 


“The state is the sole owner of all state property, regardless of what 
it is or who manages or uses it. 

State organizations exercise within the limits established by law 
only the right of possession, use, and disposal of state property attached 
to them in accordance with the aims of their property and the purpose 
of the property.” 


Enterprises, buildings, installations, equipment, and other property in- 
cluded in basic resources of state organizations cannot be pledged and are 
not subject to execution. “Execution of creditor’s claims may apply only 
to raw materials, fuels, and other property included in the working capital 
of state organizations.” 

According to the Hungarian Code, the state ownership of all property 


11 Article 120. 

12 Section 91 of the Hungarian Code. 

13 Article 131 of the Polish Draft. 

4 Article 139 zbid. 

15 Article 122 of the Soviet Draft. 

16 Articles 19 and 20 of the Soviet Draft. 
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which is not subject to personal ownership is safeguarded among others 
by provisions concerning the acquisition of ownership rights with regard 
to objects which have no owner: 


“A person may by taking possession thereof, acquire ownership of 
the usual objects of personal property in case they have no owner, and 
other things shall become the property of the state.”** 


Article 165 of the Polish draft provides that the owner of land may re- 
nounce his property which then goes to the state. Article 201 of the Polish 
draft rules that prescription does not apply to a claim for the surrender of 
a movable thing if this claim is based on “state ownership and is directed 
against a physical person or a non-state organization.” The Soviet draft 
makes it quite clear that “State property ... is not subject to alienation 
by citizens, except in the case of housing and other types of property whose 
sale to citizens is permitted by USSR and Union republic legislation.”* 


V. CopyricHT 


Only the Soviet draft contains provisions in this matter. Everyone— 
irrespective of nationality—whose work either has been published in the 
territory of the Soviet Union or, although not published, in some form 
exists on that territory, has copyright. Soviet citizens whose work either 
have been published or exist in some form in the territory of a foreign state 
also have copyright. Works of other foreign nationals—specifically works 
which were first published abroad—enjoy protection of copyright only on 
the basis of international agreements. As the Soviet Union has no interna- 
tional agreements with any state, it will continue to be free, as it is under 
the present law, to reproduce the works of all foreign authors which have 
already appeared abroad, without paying a penny. 


VI. INVENTIONS 


The law on inventions takes the place of the complicated system of patent 
law. It is conditioned by the fact that in a socialist industrial setup, the 
inventor (patent holder) can go only to the state with proposals for the 
exploitation of his invention. At the same time, the keen interest of the 
state in promoting new processes and new products assures an effective 
guarantee that the rights of the individual in his invention receive a modicum 
of protection. An inventor under the Soviet law may either obtain recog- 
nition of authorship, in which case the state assumes the right of exploita- 
tion of the invention, or he may reserve to himself the right of exploitation, 
in which case it is for him to take steps with the industrial organizations 
for the exploitation of his invention. Patent rights last fifteen years from 
the date when the application was first made, and remuneration is due to 
the patent holder in proportion to savings or profits obtained by the use of 
the patent. 


17 Section 127. 
18 Article 20. 
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VIL. Famiry Law. 


Contrary to the prevailing pattern, the draft of the Polish Code includes 
family law in its provisions. As the report to the draft explains, it repro- 
duces the provisions of the Family Code of 1950 which introduced the first 
uniform law on domestic relations and guardianship for the entire terri- 
tory of the country since it regained its independence in 1918. Under it, civil 
marriage is obligatory for the creation of the marriage bond. Statutory rea- 
sons for divorce have been reduced to a broad formula, adapted from the 
Soviet civil law according to which the court may dissolve the marriage if 
a complete and lasting disintegration of marriage has occurred. The law 
makes no distinction from legitimate children in regard to the status of an 
illegitimate child and its rights in relation to its natural parents. The child 
whether born in or out of wedlock bears his father’s name. 

In the field of property relations, marriage results in community ownership 
of property acquired after marriage. By contract, it may be extended to 
other property of either spouse, or the parties may agree to separation of 
property. 

According to the draft, an innovation in relation to the 1950 law, adop- 
tion results in complete assimilation of the child into the family of his 
adoptive parents and complete separation as regards mutual rights and 
obligations with the natural parents (full adoption). 


VIII. INHERITANCE 


The Soviet draft of the principles of civil law provides only a partial 
answer to the question what the future soviet law will be, as it leaves im- 
portant detail to be filled in by the legislation of the individual republics. 
However, it continues a tendency to liberalize further the provisions of 
Soviet inheritance; it rules that the testator shall have the right to “will 
all or part of his property to one or several persons, either included or not 
included in the circle of heirs by law ... ,” which he can not do under 
the law now in force, for he has to choose his heir from the circle of per- 
sons included in the three classes of statutory heirs. The draft also main- 
tains the principle of the statutory share of inheritance by certain of the 
statutory heirs, but as to who they will be, this is left again to be determined. 

The Polish draft continues the system of the devolution of estates as en- 
acted by two decrees of 1946. It is highly reminiscent of the Soviet system 
of inheritance, with the proviso that the Polish law has never restricted the 
power of the testator to select freely by testament the person of the heir. 

The Hungarian Code differs widely both from the Polish and Soviet 
drafts, in an obvious effort to preserve national institutions of Hungary as 
much as is compatible with the socialist order.’* Legislation enacted prior 





to the Civil Code of 1959 abolished some medieval institutions, including 
separate inheritance systems either for certain classes or for certain groups 
of population, limited the classes of heirs, and removed all discrimination 
between illegitimate and legitimate children. However, the 1946 reform 
maintained a separate system of inheritance for ancestral property: in the 





19 Torzsay Biber, “Hungarian Civil Law,” in Government, Law and Courts in the 
Soviet Union and Eastern Europe, Vol. II, (1959) 1300-1301. 
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absence of descendants and testamentary disposition, property which de- 
volved upon the decedent from his ancestor must be returned to the line 
of the ancestor from whence it came.”° 

The Code provides for a far broader circle of heirs by law than any of 
the two drafts. The first class of heirs consists of children. In case no issue 
is left, the surviving spouse inherits the entire estate. In case no spouse is 
left, parents and their issue, then grandparents and their issue, and finally 
more distant relatives are entitled to inherit. 

The main feature of the Hungarian inheritance is the life-time interest 
of the spouse in the entire estate. Children may seek restriction of this right, 
if the needs of the spouse are met by other inherited assets, spouse’s property 
or earnings.”* The Code also has maintained separate provisions for inherit- 
ance of ancestral property: 


“Where a person other than the issue of the decedent is statutory heir, 
all assets that have descended upon the decedent by way of succession 
or as gratuitous benefits from any of his relatives in the ascending line 
shall fall under the rules of ancestral succession.” 


Provisions on inheritance of ancestral property have little practical signif- 
cance. With the abolition of all major landed property, the application of 
these provisions is limited chiefly to movables. Furthermore, the Code pro- 
vides for gradual disappearance of such property by ruling that “after fifteen 
years of matrimony no claim may be raised against the surviving spouse by 
right of ancestral succession with respect to furniture and household articles 
up to the usual amount.”*? 

With respect to the adopted child, the Hungarian Code, contrary to the 
Polish draft, maintains his rights to inherit from his natural family, while 
at the same time according him full inheritance rights as respects his 
adopted parent. 

In the Hungarian Code there is no restriction of testamentary disposition 
in the selection of heir or heirs, or their shares, except by the institution ot 
the statutory share which obligatorily devolves upon certain statutory heirs. 
The statutory share of the surviving spouse is a life interest in such share 
of inheritance as will meet her (his) needs, taking into consideration all 
the circumstances of the case. Otherwise, all statutory heirs, including the 
wife, are entitled to half of what would devolve on them in the system of 
statutory succession. 

* * * 

Civil codes of Eastern Europe no longer continue to distinguish between 
the state in its sovereign capacity, and a holder of private rights (fiscus). 
Forms of government activity are only a matter of expedience. The Hun- 
garian Code makes it clear that handling of property rights or entering into 
legal transactions, either through a government agency, or the treasury is 
a matter of convenience. The treasury acts when no other authority or 
government organization is in charge of specific economic interests of the 


°° Ibid. p. 1302. 
21 Sec. 616. 
“2 Sec. 613 (3). 
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country.”’ The Soviet draft adds that the state-handling of national property 
is based on the theory that it belongs to “all the people,” which is the sole 
owner of state property, regardless of what it is or who manages or uses it.”* 

While the Polish codification commission refrained from attaching a 
theoretical exposé to its draft of 1960, one may well recall the report to 
the 1954 draft of the Civil Code of Poland, which was rejected after the 
liberalization of the regime in 1956. The report to the 1954 draft opposed 
the use of the term “The Treasury of the State” as reminiscent of the 
bourgeois theory of the fiscus, which assumes two separate areas of govern- 
mental activity, “that in the province of public law and the other in the 
province of private law.” This differentiation the 1954 draft declared out 
of place in the socialist state: “The State as the owner of national property 
unites indivisibly the qualities of authority with those of ownership.”** 

This view is not exclusively characteristic of legal constructions applicable 
to civil law, but has been uniformly adopted in other branches of socialist 
law. For example, socialist courts have abandoned the distinction between 
various types of public activities by government, co-operative, or trade 
union employees, depending on their responsibilities and functions. They 
are equally treated as public officials and as such equally responsible in 
criminal law.”° 

It might seem that civil law solutions of the socialist countries which have 
removed all differentiation between various functions of the state either in 
its sovereign capacity and that of the owner of property rights indicate ex- 
treme liberalism of the socialist legislator. In fact, the disappearance of 
these distinctions in the first place is due to the fact that dealings of the state 
with individuals have been extremely restricted. Transactions involving 
management of the national economy take place exclusively between so- 
cialist juristic persons, or government administrative authorities. That this 
field of activity does not really belong to the realm of the civil law is also 
visible from the fact that litigation involving this aspect of governmental 
activity no longer belongs to courts of law, but to the arbitration boards, a 
tendency also apparent in industrial-labor relations, in disputes arising from 
the participation of the workers in the administration of government enter- 
prises, and other fields. The unity of the civil law of which the Polish drafters 
speak is based on the fact that most of the civil law differs little from adminis- 
trative regulation. 

KAZIMIERZ GRZYBOWSKI* 


*3 Sections 26 and 27. 

*4 Articles 18 and 19. 

25 Nagorski, “Draft of a new Civil Code for Poland,” in Studies of the Polish Lawyers 
in Exile in the U. S. Vol. I, (1956) 69. 

26 Grzybowski, “Polish Criminal Law,” Government, Law and Courts in the Soviet 
Union and Eastern Europe, Vol. II, (1959) 1067 ff. 

*Edson R. Sunderland Senior Research Fellow, University of Michigan Law School. 


THE NEW ETHIOPIAN PENAL CODE 


INTRODUCTION 


_ In 1954 Emperor Hailie Selassie of Ethiopia appointed a commission of 
foreign jurists to codify the laws of his country. The Penal Code was drafted 
by Professor Jean Graven, a Swiss jurist, who also drafted the Code of Penal 
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Procedure and the Code of Civil Procedure.’ The original draft was in the 
French language. Official Amharic and English translations have been pub- 
lished by the Negarit Gazeta, the Ethiopian counterpart of the American 
Federal Register.’ The original French draft has not been officially published, 
but is procurable, and will be indispensable in cases where the Amharic or 
the English version is ambiguous.’ The Code went into effect on May 5, 
1958, in all of Ethiopia except Eritrea, which was an Italian colony from 
1890 to 1941, when it was conquered and occupied by the British. By the 
Treaty of Peace in 1947, Italy relinquished all rights to its African colonies, 
including Eritrea; the Powers concerned were given one year in which to 
agree upon a permanent disposition of Eritrea, failing which, the matter 
was to be disposed of by the General Assembly of the United Nations. 
The four Powers could not agree, and the General Assembly, by resolution 
of December 2, 1950, decided that Eritrea should “constitute an autonomous 
unit federated with Ethiopia under the sovereignty of the Ethiopian 
Crown.” “The Eritrean Government shall possess legislative, executive and 
judicial powers in the field of domestic affairs”; the “jurisdiction of the 
Eritrean Government shall extend to all matters not vested in the Federal 
Government”; this Eritrean jurisdiction “shall include (a) The various 
branches of law (criminal law, civil law, commercial law, etc.).”’ The 
United Kingdom administered Eritrea until September, 1952, when it 
turned over control of Eritrea to Ethiopia.® The Eritrean Assembly passed 
a statute, effective December 1, 1959, adopting the Ethiopian Penal Code, 
which is now in effect in all Ethiopia. The Penal Code in places reflects the 
re-uniting of Eritrea with Ethiopia.’ The Italian Penal Code had been in 
force in Eritrea for some time prior to the British take-over in 1941.° The 


1 The Civil Code was drafted by Professor René David, of Paris. Professor Escarra 
of Paris commenced the draft of the Commercial Code, and after his untimely death 
he was succeeded by Professor Jauffre of Aix-Marseille. 

2 Extraordinary Issue No. 1 of 1957, authorized by The Penal Code Proclamation of 
1957, No. 158 of 1957, issued 23 July 1957 at Addis Ababa. The official language of 
Ethiopia is Amharic (Revised Constitution of 1955, Art. 125). 

8 For illustrations of language difficulties, see Moses, “International Legal Practice,” 
4 Fordham L. Rev. (1935) 244, 248-51 and Schlesinger, “Comparative Law” (2d ed., 
1959) 477-481. 

* Paragraph 3 of Annex XI to Treaty of Peace with Italy, 1947. 

5 Final Report of the United Nations Commissioner in Eritrea, General Assembly 
Official Records: Seventh Session Supplement No. 15 (A/2188); the GA Resolution 
of December 2, 1950 is found on pp. 74-75. The quotation on Eritrean criminal law 
jurisdiction is found in Article 5 (2) (a) of the Eritrean Constitution, ibid; 79. 

® G.K.N. Trevaskis, Eritrea: A Colony in Transition 1941-1952 (Oxford, 1960). 

7 Article 819 punishes as a Petty Offence any violation of regulations regarding the 
merchant service; relating to safety measures, the keeping of logbooks, registers or 
other documents, the carrying of freight, cargo, mail, or passengers, hygiene or health, 
etc. The only seaports in Ethiopia (Massawa and Assab) are on the Red Sea in Eritrea, 
and since 1952 Ethiopia has had a coast line and, being no longer land-locked, has 
adhered to many multilateral international maritime conventions—except that of the 
International Iceberg Control! 

8 By Royal Decree 485 of 14 May 1908, the Italian Government “extended” the 
Italian Penal Code to Eritrea. Petazzi, L’Odierno Diritto Penale Consuetudinario dello 
Hamasien, (Eritrea, 1918) Preface. The British introduced the English criminal pro- 
cedure and rules of evidence, which are still in force (Russell, “Eritrean Customary 
Law,” Jour. African Law, Vol. 3 No. 2, Summer 1959, p. 99). 
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British introduced English criminal procedure and English rules of evidence, 
which are still in effect in Eritrea. 


GENERAL FEATURES OF THE New EruiopiAN PENAL Cope 


Since the Italian Penal Code was in force in part of Ethiopia for many 
years, and is familiar to Eritrean judges, prosecutors, and lawyers, it is 
appropriate to compare it with the new Ethiopian Penal Code. A study of 
the table of contents of the two codes will reveal the close similarity. How- 
ever, the Ethiopian code makes three important additions to the Italian 
code: (1) There are articles implementing several provisions of the 1955 
Ethiopian Constitution, safeguarding the rights of persons accused of crime, 
which are largely taken from the United States Constitution,’ or the United 
Nations Universal Declaration of Human Rights of 1948.*° (2) There are 


®One of the American lawyers who played an important part in the drafting of 
the 1955 Ethiopian Constitution was the late Edgar Turlington, the predecessor as 
Legal Adviser to H.I.M.’s Representative in Eritrea of the present writer. 

10 Chapter III of the Ethiopian Constitution (Arts. 37-65), Rights and Duties of the 
People, in addition to provisions for freedom of religion (Art. 40), freedom of speech 
and of the press (Art. 41), of correspondence (Art. 42), the right to own and dispose 
of property (Art. 44), the right of peaceful assembly (Art. 45), the right not to be 
arrested without a warrant, except in case of flagrant or serious violation of the law 
in force (Art. 51), the right of persons and private domiciles to be exempt from un- 
lawful searches and seizures (Art. 61), the right to bring suit, in the courts of Ethiopia, 
against the Government, or any Ministry, Department, Agency or instrumentality 
thereof, for wrongful acts resulting in substantial damage (Art. 62), and the right to 
present petitions to the Emperor (Art. 63), all based upon the English and American 
Bill of Rights and the UN Declaration of Human Rights, includes the following pro- 
visions protecting persons accused of crime: 

A. Art. 37: “No one shall be denied the equal protection of the laws,” and Art. 38: 
“There shall be no discrimination amongst Ethiopian subjects with respect to the 
enjoyment of all civil rights” (see UN Declaration of Human Rights Arts. 2 and 7); 
Penal Code Art. 4 reads: “Equality before the Law. Criminal Law applies to all alike 
without discrimination as regards persons, social conditions, race or religion.” 

B. Art. 43 of the Constitution reads: “No one within the Empire may be deprived 
of life, liberty or property without due process of law.” Connally v. General Con- 
struction Co., 269 U.S. 385 (1926) declared unconstitutional a state statute making it 
a criminal offense for a contractor on state works not to pay the workers “the pre- 
vailing rate of wages in the vicinity” on the ground that the words “prevailing rate 
of wages” and also “in the vicinity” are vague and uncertain, and that the due process 
clause requires criminal statutes to be so framed that those to whom they are ad- 
dressed may know what standard of conduct is intended to be required. Penal Code 
Art. 1 provides: “The purpose of criminal law . . . aims at the prevention of offences 
by giving due notice of the offences and penalties prescribed by law . . .”; while Art. 2, 
Principle of Legality, reads in part: “(I) Criminal law specifies the various offences 
which are liable to punishment and the penalties and measures applicable to offenders. 
The court may not treat as a breach of the law and punish any act or omission which 
is not prohibited by law. It may not impose penalties or measures other than those 
prescribed by law. The court may not create offences by analogy.” See Glanville L. 
Williams, Criminal Law, (1953), Chapter 12, The Principle of Legality, pp. 434-465, 
and Paton, Jurisprudence, (2d ed., 1951) Sect. 81, pp. 311-313, for a discussion of the 
maxim Nulla poena sine lege, (there must be no crime or punishment except in ac- 
cordance with fixed, predetermined law). Nazi Germany departed from it by an Act 
of June 28, 1935, and Russia has rejected the doctrine as a bourgeois relic. Williams 
discusses on p. 437 the view that the Allied trials of Germans and Japanese after the 
Second World War violated this maxim. Paton’s views are found in pp. 64-65, ibid. 
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a few provisions in Offences against the Law of Nations (Book III, Title II 
Art. 281, Genocide, Crimes against Humanity; Art. 282, War Crimes against 
the Civilian Population; Art. 283, War Crimes against wounded, sick or 
shipwrecked persons; Art. 284, War Crimes against prisoners and interned 





C. Article 49 of the Ethiopian Constitution forbids the banishment from the Empire 
of any Ethiopian subject. The Penal Code inferentially implements this provision in 
Art. 154 (1), which permits the Court to order the expulsion of a convicted person 
from the Empire, either temporarily or permanently, if he is an alien. 

D. Article 21(2) of the Penal Code implements Art. 50 of the Constitution: “No 
Ethiopian subject may be extradited to a foreign country.” 

E. Article 52 of the Constitution follows Amendment VI of the American Consti- 
tution quite closely: “In all criminal prosecutions, the accused, duly submitting to the 
court, shall have the right to a speedy trial and to be confronted with the witnesses 
against him, to have compulsory process, in accordance with the law, for obtaining 
witnesses in his favor, at the expense of the Government and to have the assistance 
of counsel for his defence, who, if the accused is unable to obtain the same by his 
own efforts or through his own funds, shall be assigned and provided to the accused 
by the court.” This Article is procedural rather than substantive, but nevertheless of 
highest importance. There is no specific provision in the Penal Code implementing 
this article. 

F. Another article which has no specific implemental provision in the Penal Code 
is Article 53: “No person accused of and arrested for a crime shall be presumed guilty 
until so proved.” Conceivably, there might be an argument that this language is not 
so strong as “A man shall be presumed innocent until proven guilty.” See Art. II (I), 
UN Decl. of Hum. Rights. 

G. Article 54 reads: “Punishment is personal. No one shall be punished except in 
accordance with the law and after conviction of an offence committed by him.” This 
seems to ban the imposition of collective fines upon a community for an offence com- 
mitted by one or more members of a locality, e.g., someone fires upon a motor car 
driving through a village. Collective fines are common in wartime, and in the Middle 
East they have long been regarded as an effective method of curbing outrages by 
individuals obviously members of a group such as villagers. Westerners impose similar 
penalties by keeping an entire class of children after school, or denying privileges such 
as passes to a company or other military group because of an offence committed by an 
unidentified member. The language of the Article also rules out punishing a parent 
for an offence of a minor child. Imposing civil liability is different. 

H. The UN Decl. of Hum. Rights, Art. II(2), prohibits retroactivity of penal statutes 
(the ex post facto laws of the United States Constitution, Art. I Section 9(3) and 10 (1)). 
The Ethiopian Constitution, Art. 55 reads: “No one shall be punished for any offence 
which has not been declared by law to be punishable before the commission of such 
offence, or shall suffer any punishment greater than that which was provided by the 
law in force at the time of the commission of the offence.” The Penal Code implements 
this prohibition in Art. 5(2): “An act not declared to be an offence and committed 
prior to the coming into force of this Code is not punishable. Nor may a punishment 
not prescribed at the time of the commission of the offence be imposed.” 

I. Article 56 of the Ethiopian Constitution reads: “No one shall be punished twice 
for the same offence.” The Penal Code Art. 2 (Principle of Legality) provides in 
paragraph (3) “No one shall be punished twice for the same act.” (italics supplied). 
Two different Amharic words are used for the English “offence” and “act.” In U.S. v. 
Lanza, 260 U.S. 377 (1922), it was held that the same act may constitute an offence 
against both the State and the Federal Governments, and hence its prosecution and 
punishment by the latter after prosecution and punishment by the former, is not double 
jeopardy, within the meaning of the Fifth Amendment to the United States Constitu- 
tion. It will doubtless be argued that the Penal Code, by using “act” instead of “offence,” 
intended to change the rule of U.S. v. Lanza, and forbid a second prosecution by a 
Federal court of Ethiopia after trial by an Eritrean court. The UN Decl. of Hum. Rights 
does not include prohibition of double jeopardy. The French version of the Penal 
Code reads “pour un seul et méme fait.” 
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persons), based upon UN Conventions.” (3) Book III, Title III (Arts. 296- 
331), Chapter 1, Military Offences, gives to a civilian (i.e., a non-military) 
court jurisdiction over offences committed by members of the armed forces 
of a purely military nature, and which do not constitute crimes if com- 
mitted by a civilian, e.g., desertion (Art. 300), absence without leave 
(Art. 301), abuse of authority by a superior officer (Art. 304), threats or 
violence against an inferior (Art. 305) etc.’” By Art. 349, the provisions as 
to Military Offences (Arts. 296-331) and as to Offences against the Armed 
Forces and Members thereof (Arts. 332-348) are made applicable to the 


police force.** 





J. Article 57 of the Constitution reads: “No one shall be subjected to cruel and in- 
human punishment,” a provision similar to Art. 5 of the UN Decl. of Hum. Rights and 
to Amendment VIII of the U.S. Const. Art. 85 of the Penal Code provides that punish- 
ments must “always be in keeping with the respect due to human dignity.” Art. 120 A 
of the Penal Code provides for flogging in the case of offences under Art. 635 (3), 
Aggravated Theft, and Aggravated Robbery, under Art. 637. Whipping was permitted 
in Delaware, and in England is still allowed for a few offences, such as mutiny in 
prisons. Petty offences shall not be punished with corporal punishment, Art. 702(1), 
Penal Code. 

K. Article 59 of the Constitution says: “No sentence of death shall be executed unless 
it be confirmed by the Emperor.” Art. 116(2) of the Penal Code implements this 
provision. 

L. Article 60 of the Constitution limits the infliction of confiscation of property, 
sequestration, and attachment as penalties, covered by Penal Code Art. 97, Confisca- 
tion, Art. 98, Sequestration, and Art. 99, Forfeiture to the State. 

11 See Special Convention adopted December 9, 1948, by the General Assembly of the 
United Nations on Genocide. 

12 Other examples: Art. 306, Infringement of General Service Regulations; Art. 307, 
Incomplete or inaccurate official statements; Art. 308, Drunkenness on Active Duty; 
Art. 309, Want of Discipline; Art. 311, Insubordination; Art. 316, Breaches of Guard 
Duty; Art. 317, Infringement of Military Instructions; Art. 325, Cowardice in the face 
of the enemy; Art. 326, Capitulation by a commanding officer “without having done 
everything that the exigencies of military duty require of him”, carry a possible death 
penalty; a trial on such a charge by civilian judges, instead of by a court martial, would 
clearly require expert testimony by high-ranking officers of the armed forces, and 
would present a most difficult task, even if the judges have seen military service. 
Conceivably, the strategy and tactics of a campaign or battle would be submitted for 
decision, with a possible death penalty, to judges who would have to rely solely upon 
expert testimony of generals and admirals. In Part III, the Code of Petty Offences, 
Arts. 747-750 constitute Chapter 2 of Title I, Breaches of Military Duties and Contra- 
ventions against the Armed and Police Forces. Art. 747 provides: “Breaches of military 
duties and offences against military discipline, other than those mentioned in the 
provisions of the Penal Code dealing with military offences (Art. 296-334) are speci- 
fied in the Orders and Regulations issued by the appropriate authorities of the Armed 
Forces.” Art. 748, Military Disciplinary Penalties, provides that armed forces personnel 
guilty of a military offence shall be punished according to the disciplinary penalties 
provided by the appropriate Armed Forces Regulations, whereas in respect of ordinary 
offences committed by them, they are liable to the ordinary penalities, except for 
special cases (Arts. 328 and 710). 

18 Part III (Arts. 690-820), the Code of Petty Offences, has a similar provision (Art. 
750) in respect of derelictions or minor offences: “Application to the Police Forces. 
(I) The same principles shall apply as regards the punishment of the violation of Orders, 
Rules or Regulations regarding the duties of the Police Forces and the security which 
they are entitled to while on duty.” 
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OuTLINE OF THE New ETHIOPIAN PENAL CopE 


The Italian Penal Code, approved by a Royal Decree No. 1398 of Oc- 
tober 19, 1930, contains 734 Articles, divided thus: Book I, Articles 1-240, 
Offences in General (Libro Primo, Dei Reati in Generale); Book II, Articles 
241-649, Delicts (serious offences) in Particular (Libro Secondo, Dei Delitt 
in Particulare); and Book III, Articles 650-734, Contraventions in Particular 
(Libro Terzo, Delle Contravvenzioni in Particolare).'* 

The English-language version of the new Ethiopian Penal Code contains 
some variances in terminology. It contains 820 Articles, 86 more than the 
Italian Code. Most of the increase is accounted for by the provisions for 
offences by members of the armed forces, by those implementing (a) United 
Nations Declaration of Human Rights, and (b) provisions of the new 
Ethiopian Constitution.’ There are three Parts, which correspond to the 
three Books of the Italian Code; smaller subdivisions are Books, Titles, 
Chapters, Sections, Paragraphs, and sub-paragraphs. Part I, General Part 
(Arts. 1-247) corresponds substantially to Book I (Arts. 1-240) of the Italian 
Penal Code, Crimes in General. Part I contains two Books; Book I 
(Arts. 1-84), Offences and the Offender, and Book II (Arts. 85-247), The 
Criminal Punishment and its Application. Part II, Special Part (Arts. 248- 
689), corresponds closely to Book II (Arts. 241-649) of the Italian Penal 
Code; each gives details of the elements of serious crimes. Part II includes 
Book III (Arts. 248-382), Offences against the State or against National 
or International Interests; Book IV (Arts. 383-520), Offences against the 
Public Interest or the Community; Book V (Arts. 521-626), Offences 
against Individuals and the Family; and Book VI (Arts. 627-689), Offences 
against Property. 

Part III (Arts. 690-820), Code of Petty Offences, corresponds to Book III 
(Arts. 650-734), Contraventions in Particular, of the Italian Penal Code. 

It will be noted that the Italian Penal Code treats petty offences in only 
85 Articles, whereas the Ethiopian Penal Code requires 131 Articles. The 
explanation perhaps is the following: The draftsman of the Ethiopian 
Penal Code considered the Code of Petty Offences as a separate statute, 
apart from the first part of the Code, instead of considering it as a third and 
final Book, like its Italian counterpart. Part III accordingly consists of two 
main divisions, called Book VII and Book VIII, and resembles Book I 
and Book II of the Italian Penal Code in treating Delicts, or serious offences. 
Book VII (Arts. 690-732) is headed “General Part” and follows the treat- 
ment both of Part I, the General Part of its own Code, and Book I of the 
Italian Code, “Offences in General.” Thus Book VII has two titles: Title I 


14 The evolution of the first unified penal code for Italy commenced in 1860, and 
was approved in 1889. It was called the Zanardelli Code, from the name of the 
Keeper of the Seals when the Code took effect on January 1, 1890. It remained in force 
until June 30, 1931. The present Code consists of 734 Articles, 326 more than the 
Zanardelli Code, which had 408 Articles. Most of the additional material was due to 
the advances made in the interim in jurisprudence and criminology (Frosali, Diritto 
Penale 1955, Cetim, Milan Vol. 1, 4, 7.). I am using the English translation made in 
1944 by the Civil Affairs Branch, Middle East Forces, of the British Army, including 
English (as opposed to American) spelling. 

15 Supra, footnote 10. 
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(Arts. 690-701) includes “Rules Governing Liability to Punishment,” and 
Title II (Arts. 702-732) covers “Rules Governing Penalties.” There are 
many references to the General Part of the Penal Code which incorporates 
by such references many important provisions of the Penal Code.** The 
Code of Petty Offences seems at first to be part of the Penal Code; its 
numbering (Arts. 690 ff.) follows immediately after Art. 689), the last article 
in the Penal Code. However, there are strong indications that the draftsman 
conceived the Code of Petty Offences as a separate statute, prepared it 
accordingly, and then added it as Part III to the Penal Code and numbered 
the first article 690, instead of 1. Support for this theory can be found in 
Art. 692(1): “One and the same act cannot be punished both under the 
provisions of the Penal Code and the Code of Petty Offences (Art. 2(3))” 
(italics supplied). Art. 2(3) provides: “Nobody shall be punished twice for 
the same act.”*7 Also, Art. 692(2), second sentence, reads: “Upon the 
coming into force of this Code, its provisions shall apply to all petty offences 
mentioned in the Special Part of this Code” (italics supplied). The Special 
Part of the Code of Petty Offences consists of Book VIII (Arts. 733-820) 
and gives details of the specific petty offences, just as does Book III of the 
Italian Penal Code, and just as Part II, Special Part, of the Ethiopian Penal 
Code gives details of “ordinary,” i.e. serious, offences. As in American law, 
the difference between an “ordinary” and a “petty” offence is the difference 
in punishment (Art. 702(1), second sentence).’* But the draftsman wanted 
only some, but not all, provisions of the Penal Code to apply to petty 
offences.’® Art. 721 gives the rules as to the enforcement of penalties for petty 


16 Art. 690: “Reference to General Principles. In all cases where the provisions of 
this Book are either silent or contain no contrary indications or do not provide excep- 
tions, the principles and rules of the General Part of the Penal Code shall apply to petty 
offences (Art. 3, par. 2), due regard being had to the nature of the case, as well as to 
the spirit and purpose of the law.” Art. 692 incorporates the principle of legality set 
forth in Art. 2 (see footnote 10 B, supra, as to due process of law, and to double 
jeopardy) Art. 693 incorporates Art. 4, equality before the law (see footnote 10 A, 
supra;); almost every Article from 690 to 732 makes reference to the Penal Code in 
such matters as the locale of crimes, liability to punishment, punishable acts and persons, 
justification and excuses, mistake, extenuating and aggravating circumstances; as well as 
Rules Governing Penalties, Principal (Arts. 702-711) and Secondary (Arts. 712-713), 
and Safety Measures (Arts. 714-718), including guarantee for good behavior, confisca- 
tion and forfeiture to the State of objectionable objects, withdrawal of licence, enforce- 
ment of the penalty, aggravation of the penalty and recidivism. 

17 See footnote 10 I, supra. 

18 American jurisdictions, e.g., New York, define serious crimes, viz., those punishable 
by one year in a state (as opposed to a city or local) jail, or $500. fine, generally as 
felonies, and other offences as misdemeanors, punishable by imprisonment in a city 
or local jail for not over one year, or by a fine not exceeding $500. Some jurisdictions 
classify crimes as misdemeanors and high misdemeanors. See Kenny, Outlines of 
Criminal Law (16th ed., 1952, by J.W.C. Turner) Chap. VI, Sec. 77, for the complica- 
tions, due largely to history, in England of classifying felonies and misdemeanors upon 
the degree of dignity of the tribunal before which the offender is to be tried (like 
the French classification of crimes, délits, and contraventions), upon the amount of 
evil actually caused by the offence, or the gravity of the punishment. 

19 E.g., in petty offences, Art. 696(1) provides that preparatory acts and attempts at 
their various stages shall not be punishable, but only completed offences, in contrast 
to Arts. 26-31, which, in certain cases, punishes them. Art. 696 (2) says that incitement, 
complicity, and being accessory after the fact are not liable for punishment, whereas 
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offences. “Offences against the person of another, his freedom or honor, 
or against private property, shall be prosecuted and punished only on a 
complaint lodged by the injured party, his representative, or those having 
rights from him, duly authorized by law.” Breaches of administrative or 
executive decrees, regulations, etc. are prosecuted on complaint of the ministry 
or office concerned. Other breaches shall be punished ex officio by the Public 
Prosecutor. Breaches of purely military offences shall be governed by 
military law.*° 


Parr I—GeENERAL Part 


Part I comprises two Books; Book I (Arts. 1-84), Offences and the 
Offender, and Book II (Arts. 85-247), The Criminal Punishment and its 
Application. Title I (Arts. 1-22), Criminal Law and its Scope, sets 
forth provisions implementing constitutional principles** and jurisdiction, 
Title II (Arts. 23-47), The Offence and its Commission, in Art. 23 defines 
a criminal offence as “an act or omission which is prohibited by law,” 
which is completed “only when all its legal, material and moral ingredients 
are present.” Degrees in the Commission of the Offence (Arts. 26-31) in- 
clude preparatory acts, attempts, and the doctrine of locus poenitentiae. 
Chapter 3 (Arts. 32-40), Participation in an Offence, covers principals 
and accomplices, accessories, incitement and conspiracy. Chapter 4 (Arts. 
41-47) has special provisions for Participation in Offences relative to Publi- 
cations, principal liability being imposed upon the author, and, if he cannot 
be found, the manager or responsible editor is liable, if the publication is 
in a printed periodical, such as a newspaper or a magazine, unless the 
manager or responsible editor “prefers to name the author who shall then 
be directly answerable for the offence; in the case of a non-periodical or 
occasional printed publication, the publisher or printer or, failing them, the 
vendors or distributors of the publication. But the punishment of one of the 
parties responsible in the order fixed by law excludes liability to punishment 
of the other parties for the same act.” Article 44, Guarantee of the Secrecy 
of Writings, provides that the editor or responsible editor may refuse to 





the offender or co-offender are (see Art. 32). Art. 702 provides that certain penalties, 
such as corporal punishment, shall not be prescribed for petty offences; see also Art. 718. 

20 Art. 216 imposes upon the Attorney General the duty of prosecution, but in certain 
cases Art. 217 requires as a condition precedent a complaint by the aggrieved person. 
Art. 220 fixes the short period of three months in which complaint must be filed, and 
it may be withdrawn at any time, upon which the right to prosecute lapses. The 
Anglo-American objection to compounding a felony (see Kaufman v. Gerson, [1904] 
1 K.B. 591) is not felt in many civil law countries. In 1958 a civilian in Asmara, Eritrea, 
Ethiopia, was suspected of having purchased some material which the American army 
post in Asmara had declared surplus, and had sold to an officer of the Ethiopian army 
who had been designated to negotiate for surplus material. It was claimed that the 
army officer wrongly sold the material to the civilian, in whose possession the Eritrean 
police found the material and confiscated it and delivered it to the Ethiopian army. 
The Ethiopian army could legally have prosecuted the army officer in an Ethiopian 
court martial; the civilian could have been prosecuted by the Eritrean Attorney General 
or by the Federal Ethiopian Deputy Advocate General, but only if some complaint were 
lodged by an aggrieved person. 

21 See footnote 10 A, B, D, supra. 
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name the author, and can “invoke the secrecy of writings,” in which event 
“the ordinary means of investigation or lawful coercion may not be resorted 
to in order to discover the author of the writing.”*? An exception is made, 
however, in the case of attacks against the safety of the State, the Emperor, 
military forces, etc. as provided in Articles 248-272. 

Title III of Book I (Arts. 48-84), Conditions of Liability to Punishment 
in Respect of Offences, deals with Criminal Responsibility and Criminal 
Guilt. Article 48 sets forth the test of insanity or mental weakness as a 
defense to a charge of crime: “A person is not responsible for his acts under 
the law when, owing to age, illness, abnormal delay in his development or 
deterioration of his mental faculties, he was incapable at the time of his act, 
of understanding the nature or consequences of his: act, or of regulating 
his conduct according to such understanding.”** Article 52 exonerates from 
criminal prosecution “infants” who have not attained the age of nine years; 
if an infant commits an offence, “appropriate steps” may be taken by the 
family, school or guardianship authority. Article 53 applies to “young per- 
sons”—those between the ages of nine and fifteen—special provisions con- 
tained in Articles 161-173 as to measures and penalties.* Offenders over 
fifteen but under eighteen years of age are triable under the ordinary pro- 
visions of the Code, but the Court, in assessing sentence, may take into 
consideration the age, disposition, likelihood of reform, by mitigating penal- 
ties (Art. 184) or by applying one of the special penalties specified for 
young persons in Articles 170-173.?° Book I, Title III (Arts. 57-84) Chap- 
ter 2, Criminal Guilt, includes accident, criminal intention, criminal negli- 
gence, concurrent offences; Lawful Acts (such as acts of state, or acts reason- 
ably done in respect of public, State or military duties, or in exercising the 
right of correction or discipline (Art. 64)); Justifiable Acts and Excuses, 
such as consent of the injured person, coercion, orders of a superior, 
necessity, self-defence, mistake of fact, and mistake and ignorance of law 
(Arts. 66-78); and, finally, Extenuating and Aggravating Circumstances 
(Section III, Arts, 79-84), including (in the first case) previous good charac- 
ter, lack of intelligence, honorable motives, acting under threats; and (in 
the second case) when the offender acted with a base motive such as envy, 
greed, with a deliberate intent to injure, or with special perversity or cruelty, 





*2 A few jurisdictions place journalists in the same category as to privileged com- 
munications as lawyers, clergymen and doctors. One objection to legislation extending 
the privilege beyond the usual group of lawyers, clergymen, and physicians is that 
the present tendency is to restrict, not to enlarge the privilege. 

*8See Kenny, footnote 18, supra, p. 68 for the English McNaghten Answers, 1843, 
for the usual Anglo-American tests of insanity as a defense. 

** Art. 162 governs admission to a curative institution where the young offender 
requires treatment, is feeble minded or abnormally arrested in his development, suffer- 
ing from a mental disease, blind, deaf and dumb, epileptic or addicted to drink. Art 163 
provides for supervised education by relatives, a guardian, a reliable family, home, or 
organization for the education and protection of children. In “cases of small gravity” 
the Court may order school or home arrest (Art. 165) or admission to a corrective 
institution (Art. 166). 

*° These include a fine, corporal punishment (to be inflicted only with a cane, the 
number of strokes not to exceed twelve, to be administered on the buttocks, Art. 
172(1)), and imprisonment. 
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or where he is particularly dangerous on account of his antecedents, or the 
means, time, place, and circumstances of its perpetration, when he inten- 
tionally assaulted a victim deserving special protection by reason of his age, 
state of health, position, or function, a minister of religion, a representative 
of a duly constituted authority, or a public servant in the discharge of his 
duty.”® Article 84 gives the formula to guide the Court when both extenu- 
ating and aggravating circumstances exist: the penalty is first fixed, having 
regard to the aggravating circumstances, and then is reduced, in the light 
of the extenuating circumstances. 


Part I—Boox II. Tue CriminaLt PunisHMENT AND Its APPLICATION 


There are two Titles: Title I (Arts. 85-182), Punishments and other 
Measures and their Enforcement; and Title II (Arts. 183-247), Determina- 
tion, Suspension, Discontinuance, and Extinction of the Penalty. The princi- 
pal punishments for adults are pecuniary penalties—fines, confiscation, 
sequestration, forfeiture to the State.*” The offender must pay compensation 
for damages caused by the offence (Arts. 100-102). Other penalties entail 
loss of liberty—simple imprisonment for offences of a not serious nature or, 
in lieu thereof, compulsory labor; rigorous imprisonment, providing for 
strict confinement for special protection to society for dangerous offenders, 
to be served in central prisons (Arts. 105-107). Article 108 requires that 
prison regulations shall provide for segregation of prisoners by sex, age, 
character, nature of sentence, etc. Prisoners in good health are required to 
work, for which they receive compensation. “Such work shall be suitable 
to the prisoner’s ability and shall be of such nature as to reform and educate 
the prisoner and to be conducive to his rehabilitation” (Art. 110(1)). 
Article 111, Improved Treatment in Prisons, states the object of the im- 
prisonment—“ensuring that the sentence has the effect of reforming the 
prisoner and of enabling him to resume a normal social life on his release”; 
privileges are given prisoners for good conduct, such as access to visitors, 
better food, nature of work, leisure, etc. Release on probation is allowed 
after two thirds of the sentence has been served (Art. 112). The death 
penalty by hanging (or shooting in case of members of the armed forces) 
is subject to confirmation by the Emperor, who can remit or commute the 
sentence (Art. 116).”* 


26 Compare Roman law as to injuria atrox, which might be ex facto, by reason of 
the nature of the act, as where a man was beaten by clubs, or ex Joco, by reason of the 
place where the injury was done, as in the forum or a theater, or in the presence 
of the praetor, or ex loco vulneris, because of the part of the body injured, e.g., the eye, 
or ex persona, by reason of the dignity of the person subjected to the injury; e.g., where 
a magistrate or senator was attacked, or where an ascendant or patron was wronged 
by a descendant or freedman, Leage, Roman Private Law (2d ed., 1932), 378, Buckland, 
A Textbook of Roman Law (2d ed. 1932), 592. See Italian Penal Code Arts. 582, 583, 
and 594. 

27For limitations on these pecuniary punishments, see Art. 60 of the Ethiopian 
Constitution, footnote 10 L, supra. 

28 Footnote 10 K, supra. The present writer, who does not believe in capital punish- 
ment, while Attorney General of Eritrea, frequently had the unpleasant task of examin- 
ing files in death sentence cases in order to make a recommendation as to whether 
H.I.M. the Emperor should exercise his prerogative of mercy; in no case could I properly 
find any extenuating circumstances, to my regret. 
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So-called “Secondary Punishments” (Arts. 120-27) can be applied only 
together with a principal punishment, and only when the court expressly 
so directs.” They include caution, reprimand, admonishment and apology, 
deprivation of civil rights, of family rights (to exercise parental authority 
or guardianship), to exercise a profession, art, trade, or to carry on any 
industry or commerce for which a license or authority is required.°° Mem- 
bers of the Armed Forces are subject to special punishments.** In view of 
the advanced, progressive nature of the Penal Code as a whole, it is inter- 
esting to note that flogging is still preserved in some cases,** subject to 
medical permission, for male offenders between eighteen and fifty years 
of age, up to forty lashes to be inflicted on the back. There are special 
measures against habitual offenders, such as internment in an institution 
or labor colony, conditional release on probation (Arts. 128-132), against 
irresponsible persons, such as confinement, treatment (Arts. 133-137). Chap- 
ter 3, General Measures for Purposes of Prevention and Protection (Arts. 
138-160), include the requiring of a guarantee or recognizance for good 
behavior, suspension and withdrawal of a license, prohibition and closing 
of an undertaking, or enterprise, prohibition on resorting to certain places, 
obligation to reside in a specified area or place, placing under police super- 
vision for a specified period, withdrawal of official papers, such as a passport. 
Title I concludes with Chapter 4, Measures and Penalties Applicable to 
Young Persons (Arts. 161-182).** The General Part of the Penal Code, 
Book II, concludes with Title II (Arts. 183-247), Determination and Suspen- 
sion, Discontinuance and Extinction of the Penalty, and provides for assess- 


29In many, if not most, Anglo-American jurisdictions conviction of a serious crime 
automatically carries with it the loss of so-called “civil rights,” such as the right to 
vote, hold office, practice a learned profession such as the law or medicine, serve in the 
armed forces; etc. Provision often is made for the convicted person to apply, after a 
certain period, for restitution of rights. See Ethiopian Penal Code Arts. 125, 242-247 for 
“Reinstatement.” 

8°Many American states will not permit persons who have been convicted of certain 
serious crimes to obtain licenses to sell liquor, operate pool or billiard parlors, pawn 
shops; to carry pistols, etc. 

31 Art. 126 provides that where the offender is a member of the Armed Forces and 
is convicted by a military court, the court may in addition order the reduction in 
rank of the offender and his dismissal from the armed forces “where his offence shows 
him to be of a base, wicked or dangerous disposition.” Such punishment shall be 
applied after consultation with the competent military authority. These provisions are 
part of the military, not the civilian, law in Anglo-American jurisdictions. Art. 126 
also provides that “Nothing in this Article shall prevent the imposition of any other 
secondary penalty,” e.g., a medical officer, on conviction, can be barred from practising 
medicine by the Court. Art. 127 provides that reduction in rank or dismissal from the 
armed forces shall take effect as provided by military law. 

8° Art. 120 A. The insertion of this Article between Art. 121 and 122 suggests that 
it was an afterthought. It authorizes flogging only in cases of Aggravated Theft (Art. 
635 (3)) or Aggravated Robbery (Art. 637(1)), i.e., where the offender is a member of 
a gang, or a habitual offender, where he carries arms, etc. Cf. English Criminal Justice 
Act, 1948, s.2, which allows corporal punishment in prisons or institutions only for 
mutiny, gross personal violence to a prison officer, etc., committed by a male person, 
Kenny, ibid., 513, Sec. 765. 

88 See footnote 24 and p. 273, supra. 
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(Arts. 183-193) ; suspended sentences; probation; supervision by a charitable 
organization (Arts. 213-215); statutes of limitation; pardon and amnesty; 
and restoration of civil rights (“Reinstatement,” Arts. 242-247). 


Part IJ—Specrat Part 


The Special Part corresponds to Book II, Delicts in Particular, of the 
Italian Penal Code, as already indicated.** The 442 Articles, comprising 
four Books, cover about the same ground as Part II of the Italian Code, 
which divides its 409 Articles into 13 Titles. It has already been pointed out 
that Part II includes articles on genocide and war crimes, and violations 
of military law,® in addition to the usual serious crimes. 

Little need be added to what has already been said about Part III, the 
Code of Petty Offences.*® There seems to be no necessity for dividing it 
into a General Part and a Special Part, and the Italian Penal Code (and 
doubtless other codes based on the French Code) omits such a part. The 
details of minor offences cover practically the same ground as does Book III 
of the Italian Code. 


Conclusion 


The new Ethiopian Penal Code is based upon well-tried principles and 
practices of leading Continental countries both as to crimes in general and 
in particular, and penology. It enacts new provisions as to international 
offences.*” Upon the framework of the excellent Italian Penal Code it im- 
poses Anglo-American ideas of constitutional privileges and rights** which 


84 See p. 270, supra. The French Penal Code of 1810 doubtless was the original model 
for the draftsman. It had 484 Articles, divided into four books. The first two, comprising 
74 Articles, correspond to the General Part of the Italian and the Ethiopian Penal Codes. 
Book III, entitled “Des Crimes, De Délits, et de leur Punition,” corresponds to Book II 
of both the Italian and the Ethiopian Codes, and deals with serious crimes; it comprises 
390 Articles (75-463), divided into two Titles—the first (Arts. 75-294) covers Crimes 
and Delicts against the State—public crimes; Title II (Arts. 295-463) covers Crimes and 
Delicts against Individuals, and is divided into Crimes and Delicts against the Person, 
(Arts. 293-378) and Crimes and Delicts against Property (Arts. 379-463). Book IV 
(Arts. 464-484) covers Contraventions, and thus corresponds to Book III of both the 
Italian and the Ethiopian Penal Codes.) Part II of the Ethiopian Penal Code contains 
four Books; the first two (Nos. III and IV) cover public offences, while Book V covers 
Offences against Individuals and the Family, while Book VI covers Offences against 
Property. The first ten Titles of Book II of the Italian Penal Code correspond generally 
to Books III and IV of the Ethiopian Penal Code, Title XI covers Delicts against the 
Family, Title XII Delicts against the Person, and Title XIII Delicts against Property. 

Many textbooks on Criminal Law in Anglo-American jurisdictions classify serious 
offences thus: I. Offences against the State (Treason, Sedition, Coinage Offences, Offences 
against Public Justice, Perjury, Offences against International Law, Piracy, Riots); Il. 
Offences against the Person (Homicide, Assaults, Sexual Offences, Abduction); III. Of- 
fences against Property (Theft, Robbery, False Pretences, Forgery, Housebreaking Of- 
fences, Arson, Malicious Injuries to Property). 

35 Supra, p. 268, and footnote 10. 

86 Supra, p. 270-72. 

87 Supra, p. 269, footnote 11. 

38 See footnote 10, supra. 
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formed the basis of the United Nations Declaration of Human Rights. In 
Eritrea, at least, it will be administered by officials, judges, prosecutors, and 
lawyers who have been trained in Italian criminal law, and who since 1952 
have been familiar with human rights contained in a written constitution, 
and also have been familiar since 1941 with English criminal procedure 
and English rules of evidence. Students of comparative law will have an 
excellent opportunity to observe the working of both common law and 
Continental law principles and practices upon a people accustomed to their 
own customary law, which makes no distinction between crime and tort. 
Other African nations will doubtless study the process intently. 


FRANKLIN F, RUSSELL* 


* Member of the New York and New Jersey Bars; Attorney General, Eritrea, 1955-56. 


DECISIONS 


West GerMan Feperat Repusiic: TELEvision CompeTeNce—l. On 28 
February 1961, the Constitutional Court of the West German Federal Re- 
public held invalid an attempt by the West German Federal Government 
to establish a federal television service. The decision is of some significance 
for the present federal system of the West German Republic. Although 
the West German constitutional system’ is in some respects materially differ- 
ent from the federal systems of Canada, Australia, and the United States, a 
discussion of the case is interesting from a comparative constitutional law 
point of view.’ 





1For a general analysis of the Grundgesetz (Basic Law), a term which is used 
rather than the term Verfassung (constitution), see: Sawer, “Federalism in West 
Germany,” 1 Public Law (1961) 26; Leibholz, “The Federal Constitutional Court in 
Germany and the Southwest Case,” 46 Am. Pol. Sci. Rev. (1952) 723; Dietze, “The 
Federal Republic of Germany; An Evaluation After Ten Years,” 22 J. Pol. (1960) 112; 
Dietze, “Judicial Review in Europe,” 55 Mich. L. Rev. (1957) 539; Note, . . . “America 
and Europe, Decline and Emergence of Judicial Review,” 44 Va. L. Rev. (1958) 1233; 
Friedrich, “Rebuilding the German Constitution,” 43 Am. Pol. Sci. Rev. (1949) 461; 
Nagel, “Judicial Review in Germany,” 3 Am. J. Comp. L. (1954) 233; Merkl, “Execu- 
tive-Legislative Federalism in West Germany,” 53 Am. Pol. Sci. Rev. (1959) 732; 
Mason, “Federalism—The Bonn Model,” in Zurcher, Constitutions and Constitutional 
Trends since World War II (2nd. ed. 1955, 134-153); Cole, “The West German 
Federal Constitutional Court: An Evaluation After Six Years,” 20 J. Pol. (1958) 278; 
Rupp, “Judicial Review in the Federal Republic of Germany,” 9 Am. J. Comp. L. 
(1960) 29; Cole, “Three Constitutional Courts: A Comparison,” 53 Am. Pol. Sci. Rev. 
(1959) 963; Dietze, “Unconstitutional Constitutional Norms? Constitutional Develop- 
ment in Postwar Germany,” 42 Va. L. Rev. (1956) 1; Bodenheimer, “Significant Devel- 
opments in German Legal Philosophy since 1945,” 3 Am. J. Comp. L. (1954) 379; 
Friedrich, “The Issue of Judicial Review in Germany,” 43 Pol. Sc. Q. (1928) 188; 
Kauper, “The Constitutions of West Germany and the United States: A Comparative 
Study,” 58 Mich. L. Rev. (1960) 1091; Lenhoff, “The German (Bonn) Constitution 
(198 — Glances at the French and Italian Constitutions,” 24 Tulane L. Rev. 
1949) 1. 

2The decisions of the Federal Constitutional Court (Entscheidungen des Bundes- 
verfassungsgerichts) are reported in bound volumes. The abbreviation “BVerfGE” is 
used in referring to these reports; see in general Sawer, op. cit., p. 27, Note 12. The 
present decision is not yet reported; I am indebted to the German Embassy in Canberra 
for a copy of the text. 
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2. Chapter VII of the Basic Law of the Federation of West Germany 
deals with the legislative powers of the Federation. The distribution of legisla- 
tive authority between the Federal Government (Federation) and the ten 
states* (Lander) is governed by a detailed recital of exclusive and concurrent 
powers—Articles 70 to 75—which differs materially from the Australian, 
American, and Canadian pattern, although in form it appears on first inspec- 
tion to establish a federal system of the classic type of the United States and 
Australia.* Article 30 is also relevant. One might think that Articles 30 and 
70 cover the same ground, but according to German constitutional ideas they 
do not; for present purposes we may say that together they give the Lander 
the undefined residue of governmental and in particular legislative power. 
Article 72 places conditions on the exercise of federal concurrent legislative 
power not now relevant. Articles 71 and 73 operate to give the Federation 
exclusive power over 11 matters, including (Art. 73 (7)) “postal and telecom- 
munication services.” Articles 74 and 75 give the Federation concurrent power 
over 28 additional matters. 

The legislative power of the Lander derives from the constitutional dis- 
tribution of power, i.e. they do not owe their existencé and powers to the 
Federation. Within the sphere of their exclusive jurisdiction, they exercise 
autonomous sovereign authority. There is no doubt, however, that the 
combination of exclusive and concurrent powers under the Basic Law gives 
the Federation a very wide area of legislative power, while the areas that are 
left to the Lander under the Basic Law are very limited in scope.° Matters 
of education and culture, along with matters relating to local administration, 
are the only major areas over which the Lander have in effect exclusive legis- 
lative authority. 

This system is subject to judicial review, the supreme tribunal for this pur- 
pose being the Federal Constitutional Court which has built up a consider- 
able body of judge-made law. This includes a limited doctrine of implied 
constitutional powers, under two heads. First, powers which by their nature 
(Natur der Sache) inhere in the very creation and constitutional organization 
of the Federation. Second, an express grant of power to the Federation to 
deal with a specific subject matter carries with it the implied authority to enact 
regulations which are indispensable to the full exercise of the express power 
(Sachzusammenhang), even though the Federation may thereby extend 
its authority into fields of regulation not specifically embraced within its 
express powers.’ 

3. At present, sound radio in Germany is decentralized, eight stations with 
their own programs broadcasting under the general supervision of inter- 
denominational and inter-party radio councils responsible to the Lander. 
These sound broadcasting stations jointly run a single television program. 


3 West Berlin is not included in this count. 

4 Sawer, op. cit., 26. 

5 See Kauper, op. cit., 1142. 

® See the discussion in the advisory opinion reported in (1954) 3 BVerfGE 407; it 
should be noted, however, that the doctrine is not recognized in theory, see Haman, 
op. cit., 212, for further reference. 

7™See (1954) 3 BVerfGE 407, however, where the Court decided that mere con- 
venience is not a proper ground to enlarge the legislative powers of the federation. 

















1961 ] COMMENTS 279 


The Federal Government wished to supplement this program with a second 
television service on the model of the English ITV: a public supervisory 
authority allowing commercial firms to broadcast their own programs, 
financed by advertising. The authority would ensure that the second program 
would convey to German and foreign viewers “a comprehensive image of 
Germany.” Criticism against this proposal came from three sides. The 
churches, Catholic as well as Evangelical, opposed the commercial principle. 
The Social Democratic opposition regarded a federal television service as a 
most powerful additional medium (on the present French model) for the 
government to influence public opinion in its favor, and saw in the govern- 
ment’s haste a desire not only to claim credit for additional entertainment, 
but also to secure an additional propaganda vehicle before the general election 
held in 1961. The Lander, some of them partly because they are governed 
by the Social Democratic Party, but all of them for constitutional reasons, 
claimed that the Basic Law gives no competence to the Federal Government 
in television, and that therefore like all other cultural matters this field falls 
within the domain of the States. Unable therefore to pass a bill authorizing 
the federal service through the upper house (Bundesrat), which represents 
the Lander governments, the Chancellor cut short complicated negotiations 
with the States for an agreement on the matter by a fait accompli. In July, 
1960, he procured the formation of a private company, its articles so framed 
that the Lander could join if they were prepared to do so, a Federal Minister 
purporting to sign as trustee for the Lander; but at the time he himself con- 
trolled the entire share capital.* In reply four States appealed to the Con- 
stitutional Court. The Court issued an interlocutory injunction on December 
17, 1960, by which the establishment of a second television program by the 
Federal Government was forbidden. The injunction was based upon the 
reason that the subject matter of the suit raised fundamental questions which 
would require a lengthy legal investigation, so that the final decision in the 
case would not be reached before the proposed start of the second television 
program in the Federal Republic on January 1, 1961. 

4. On February 28, 1961, the Federal Constitutional Court handed down 
its final decision. It declared that the Federal Government by incorporating 
the federal television corporation had violated the Basic Law in three respects; 
first, by exceeding its legislative competence; second, by infringing the judge- 
made principle of “federal friendly behavior” (dundesfreundliches Ver- 
halten),'° and third, by infringing the guarantee of freedom of opinion and 
publication in Article 5 of the Basic Law. The decision needs further 
explanation, 

First, the Court said that the exclusive power of the Federation to legislate 
on postal and telecommunication services does not include radio-broadcasting 
and TV as a whole. Article 73, No. 7, refers only to the technical side of 
radio and television transmission; it cannot be used as the basis for regulating 
either program content or the business organization of radio and TV con- 


8 See also, West German Elections in Current Affairs Bulletin, vol. 28, No. 6, pp. 92-3. 
®See with reference to the interlocutory injunction (1961) N.J.W. 67 and for the 
history_of the case (1961) Archiv der Gegenwart 8954. 
10 See with reference to the doctrine especially Sawer, op. cit., 40. 
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cerns. A natural interpretation of the words used in Article 73, No. 7, can 
lead only to the conclusion that what is meant in this section is the technical 
process of broadcasting and televising. The term ‘telecommunication services’ 
refers only to technical devices of television transmitting. Thus, it does not 
include the so-called studio technique, i.e. the preparation and execution of 
television programs. Radio and television are cultural phenomena. So far 
as cultural matters can be regulated at all by government legislation, the 
power to do so is vested not in the Federation but in the Lander. The Federal 
Government could act only if given special powers. Without sufficient legal 
specification, the Federal Government cannot undertake, even through 
private financial sources, the foundation of a federal television program; 
Article 30** of the Basic Law is particularly important here because it relates 
to all governmental power, including any inherent executive power not 
depending on legislation. 

Second, the principle of “federal friendly behavior.” The Court stated 
that procedural matters, such as the manner in which negotiations between 
federal government and state governments are conducted, fall under the 
principle of “friendly federal behavior.” In the Federal Republic of Germany, 
all States have the right of equal treatment by the Federal Government. It is a 
principle of the Basic Law that the Federal Government cannot conduct its 
affairs with its member States according to the principle divide et impera, 
ie., to seek a solution only with a few constituent members and to try to 
exclude others or to force them to enter into contracts. The principle of 
“friendly federal behavior” makes it necessary that the Federal Government 
should consult not only member States which are governed by the same 
political party. The political opposition is an integral part of the constitu- 
tional system. The doctrine of “federal friendly behavior” also demands of 
the Federal Government that it should secure the actual assent of the Lander, 
instead of forcing it on them by the fiction of a “trustee” whom they have 
not themselves appointed. 

Third, Article 5 of the Basic Law establishes the principle of freedom of 
the press and freedom of reporting by radio. After the breakdown of the 
proposals for State participation, the federal corporation was solely con- 
trolled by the Chancellor of the Republic. Thus, the corporation was an 
instrument of the Federal Government, and it would follow that its policy 
and program must come under the sole control of the Federal Government 
and the Federal Chancellor. The incorporation charter gave a broad sphere of 
authority to the chairman of the corporation, but he would still be dependent 
upon the Federal Government, since the charter did not provide any safe- 
guards against its amendment. To vest a Germany-wide service with the 
power and influence which this service would have in the sole hands of a 
single party-controlled authority was an infringement of the guarantees in 
Article 5 of the Basic Law. 

After the announcement of the decision, the Federal Press Secretary, Felix 
von Eckhardt, declared on behalf of the Federal Cabinet that the Federal 


11 Article 30 reads: “The exercise of governmental powers and the discharge of 
governmental functions is incumbent on the Lander insofar as this Basic Law does 
not otherwise prescribe or permit.” 
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Government would not concern itself further with the establishment of a 
second television program for the Federal Republic; it was now entirely in 
the hands of the Lander.’* 

GUNTHER DOEKER* 





12 Frankfurter Allgemeine Zeitung, March 3, 1961. 

*GonTHER Doeker, Visiting Fellow in Law, Australian National University, Can- 
berra. The author is greatly indebted to Professor Geoffrey Sawer for his critical and 
constructive comments. But of course he bears no responsibility for the views expressed 
in this article. 
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I. Maritime Matters 


(a) Boycotting or picketing vessels of 
foreign registry. Navios Corporation 
v. National Maritime Union, 166 
A.2d 625 (Sup.Ct.Pa. 1960) was an- 
other controversy growing out of 
picketing by American maritime 
unions of vessels of foreign registry. 
Similar cases were discussed in the 
preceding instalment of the Digest. 
The vessels involved in the instant 
dispute were of Liberian registry and 
owned by a Liberian corporation that 
was a wholly owned subsidiary of a 
Panamanian corporation which, in 
turn, was wholly owned by American 
citizens. The purpose of the picketing 
was to induce the crew of the 
picketed vessel to comply with the 
union’s demands. The owner and the 
charterer of the vessel, as well as a 
foreign union to which the crew 
members belonged, sought injunctive 
relief in the state courts of Pennsyl- 
vania. The Supreme Court of that 
state affirmed a decree denying the 
relief requested on the ground that 
prima facie the controversy was a 
domestic labor dispute subject to the 
exclusive jurisdiction of the National 
Labor Relations Board. The court 
reached its conclusion on the ground 
that the Liberian flag was merely a 
flag of convenience in view of the fact 
that the vessel had never been to 
Liberia and that its ultimate owner- 
ship was national in character. 


(b) Collisions; death on the high seas. 
Lady Nelson, Ltd. v. Creole Petro- 
leum Corporation, 286 F.2d 684 (2d 
Cir. 1961) involved a collision in 
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Trinidad territorial waters between a 
Canadian passenger steamship and a 
Venezuelan petroleum barge, both 
vessels being at fault. According to 
the law of Trinidad, which was held 
to be controlling, damages in a both- 
to-blame collision are divided on the 
basis of the proportionate fault rule, 
whereas the law of the United States 
follows the equal division rule. Li- 
belant sought to prove Trinidad law 
by producing a copy of the perti- 
nent British statutes belonging to the 
New York Law Institute after having 
secured a deposition by a Trinidad 
lawyer to the effect that collisions in 
Trinidad waters were governed by 
the Maritime Conventions Act, 1911, 
§ 1, embodying the Brussels Conven- 
tion. Disagreeing with the position 
taken by the court below, the Court 
of Appeals held that the method of 
proof of foreign law pursued by 
libelant was sufficient to establish the 
pertinent law of Trinidad in admi- 
ralty proceedings. Nevertheless, the 
court held that the libelant could 
not rely on the favorable rules of 
Trinidad law since it had failed to 
invoke it prior to or during the trial. 


Bergeron v. Koninklijke Luchtvaart 


Maatschappij, N.V., 188 F.Supp. 594 
(S.D.N.Y. 1960) was a libel in ad- 
miralty brought by the administra- 
trix of the estates of certain citizens 
and residents of the United States, 
who had met their death when an 
airplane owned and operated by re- 
spondent, a Dutch airline, crashed 
into the Atlantic Ocean while en 
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route from Shannon, Ireland, to New 
York. The court held that the only 
basis for relief was the Dutch Wrong- 
ful Death Statute rendered applicable 
in admiralty in American courts by 
virtue of Sec. 4 of the Death on the 
High Seas Act. The court dismissed 
alternative causes of action based on 
Sec. 1 of the Death on the High Seas 
Act and claims asserted at law rather 
than in admiralty. 


(c) Rights of foreign seamen to bring 
suits for personal injuries or unpaid 
wages in American courts against 
ships of foreign registry and their 
owners. 

In Southern Cross Steamship Co. v. 
Firipis, 285 F.2d 651 (4th Cir. 1960) 
the libelant, a resident and citizen of 
Greece, filed a libel against the ship 
flying the Honduran flag, and against 
her owner, a Liberian corporation, to 
recover damages for personal injuries 
under the Jones Act and double 
wages for waiting time under 46 
U.S.C.A. § 596. The injury was sus- 
tained while the ship was in drydock 
in Norfolk, Va. Libelant had signed 
an employment contract in Greece 
and joined the vessel in Egypt. The 
articles executed by the libelant were 
Honduran, specifying that accidents 
should be governed by Honduran 
law. The stock of the Liberian cor- 
poration was owned by Greek and 
American interests. Orders directing 
the movements of the vessel came 
partly from the American and partly 
from the Greek owners, but the vessel 
during two years prior to injury had 
not made voyages to or from Greek, 
Liberian, or Honduran ports. The 
court held that the contacts existing 
with the United States were sufh- 
ciently substantial to warrant invoca- 
tion of American law and to justify 
recovery both under the Jones Act 
and the Double Wages statute. 


In Kontos v. The S.S. Sophie C., 288 
F.2d 437 (3d Cir. 1961) the appellate 
court affirmed a decision of the court 


below (184 F.Supp. 835) to entertain 


libels in admiralty brought by two 
Greek seamen, now living in Greece, 
against a vessel flying the Liberian 
flag, claiming damages for injuries 
due to negligence and unseaworthi- 
ness, maintenance and cure, as well 
as unpaid wages and penalties under 
46 U.S.C. §§ 578, 596, 597 and 599. 
The ship was apparently owned by 
foreign interests, but some of the 
acts and events complained of had oc- 
curred on American soil. Liberia, by 
statute, has adopted the general mari- 
time law of the United States. The 
court held that in view of all the 
circumstances of the case and, in par- 
ticular, of the wish of libelants to 
have an American forum, the libels 
should not be dismissed and the case 
be tried on the merits. 

A similar result was reached in 
Retzekas v. Vygla Steamship Co., 193 
F.Supp. 259 (1960) involving a libel 
by a Greek national against a vessel 
flying the Liberian flag, and her 
owner, a Panamanian corporation, to 
recover damages and maintenance 
and cure as the result of injuries sus- 
tained in a Canadian port. The court 
held that under the circumstances of 
the case there was no showing that 
justice would be best served by de- 
clining jurisdiction. Conversely, in 
Hatzoglou v. Asturias Shipping 
Company, S.A., 193 F.Supp. 195 
(S.D.N.Y. 1961) the court dismissed 
a libel by a Greek national and resi- 
dent against a Liberian vessel and her 
owner, a Panamanian corporation, 
claiming (1) damages for injury sus- 
tained on the high seas and improper 
medical care thereafter, and (2) 
wages and penalties. The court dis- 
tinguished the Kontos and Retzekas 
cases, discussed above, on the ground 
that in the instant controversy libelant 
had executed an agreement in Greek 
making Greek law exclusively ap- 
plicable to disputes between the 
owners and the crew. 


In Evangelinos v. Andreavapor Cia. 


Nav., S.A., 188 F.Supp. 794 (S.D. 
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N.Y. 1960) the court dismissed a 
cause of action in an amended libel, 
by which libelant asserted a wage 
claim under the Panamanian Labor 
Code against the Panamanian owner 
of a vessel flying the Liberian flag. 
The court rested its decision on the 
ground that there was no showing 
that Panama would apply its own 
law to vessels of foreign registry if 
the question arose in its own courts. 
Ktistakis v. The Star, 192 F.Supp. 895 
E.D.Va. 1961) was a libel for addi- 
tional wages and maintenance and 
cure, in addition to that furnished by 
respondent. The Star was a vessel 
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of Liberian registry. Libelant had 
been hired in New York for a voyage 
to South America and back to the 
United States. He had signed articles 
providing for a substantially lower 
wage rate than that prevailing at the 
American port of departure. Libelant 
claimed that the articles were invalid 
since they failed to comply with the 
requirements of 46 U.S.C.A. § 564, 
The court held that Liberian law 
governed and that under that law 
the articles were binding. It dismissed 
the claim for additional wages but 
awarded an additional amount for 
medical expenses. 


Il. Commercial Matters 


Dias v. Tire Mart, Inc., 208 N.Y.S.2d 


624 (N.Y.Sup.Ct., Spec. Term 1960) 
was an action upon an oral contract 
to pay plaintiff's assignor, a resident 
of Brazil, in the United States and 
in dollars a five per cent commission 
on all business transacted by de- 
fendant with a certain Brazilian 
customer. Defendant pleaded that the 
agreement violated Brazilian law re- 
lating to foreign exchange. The court 
found that there was no proof that 


Brazilian law proscribed a transaction 
such as that involved in the instant 
case. 


In Cavac Compania etc. v. Board for 


Validation of German Bonds, 189 
F.Supp. 205 (1960) it was held that 
the federal court had power to direct 
arbitration in favor of a Venezuelan 
corporation, holding German dollar 
bonds, pursuant to the U.S. law of 
1952 for the validation of German 
foreign currency bonds. 


III. Family Relations 


In Arpels v. Arpels, 8 N.Y.2d 339 
(N.Y. Ct. of Appeals 1960) the high- 
est court of the State of New York 
was faced with the question whether 
and under what conditions a New 
York court could and would restrain 
the prosecution of a divorce suit insti- 
tuted in a foreign country, such as 
France. The court held that the New 
York courts may issue such injunc- 
tion only if the resulting decree is 
entitled to full faith and credit. Since 
divorce decrees rendered by the 
courts of a foreign nation are not so 
entitled, the court affirmed a decree 
dismissing the complaint. The court 
held that it was immaterial that prop- 
erty rights determined by a New 


York separation decree might be af- 
fected by the foreign divorce. 

Mexican mail order divorce decrees 
were held to be without effect in the 
United States in Burt v. Burt, 9 Cal. 
Rptr. 440 (Cal. D.C.A. 1960) and 
Brodlieb v. Brodlieb, 210 N.Y.S.2d 
43 (N.Y.Sup.Ct., Spec. Term 1960). 
In the latter case the husband, after 
obtaining the Mexican divorce, en- 
tered into a second marriage. The 
court in holding the divorce invalid 
vis-a-vis the second wife. 

Herczog v. Herczog, 9 Cal. Rptr.5 
(Cal. D.C.A. 1960) was an action in 
a California court by a former wife 
asking for a judgment recognizing 
as valid and enforceable a decree for 
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separate maintenance and permanent 
alimony entered in the High Court 
of Justice of England and ordering 
defendant to pay the arrears and 
adequate future support. Defendant 
pleaded a Nevada divorce decree as 
defense. The court held that the 
Nevada court lacked jurisdiction to 
terminate or in any way change or 
modify the English support decree. 
It held that the English decree was 
enforceable in California (Code Civ. 
Proc. § 1915) but subject to the same 


right of the California court to 
modify it, retroactively or prospec- 
tively, as the English court rendering 
it would have had. The court found 
that under the law of England the 
court is empowered to modify sup- 
port decrees prospectively as well as 
to discharge, in part or wholly, un- 
paid arrears. Accordingly, the court 
remanded the case to the court below 
for the determination whether and 


in what respect the English decree 
should be modified. 


IV. Gifts, Trusts, Charities, Wills 


In re Patrick’s Will, 106 N.W.2d 888 


(Minn. 1960) involved the question 
whether a putatively adopted son was 
a “descendant” within the terms of a 
will. Testator died a resident of 
Minnesota, leaving his estate to his 
brothers and sisters or, if not surviv- 
ing, their descendants. Testator’s 
brother, a resident of Edinburgh, 
Scotland, had adopted a son in 1917 


by agreement with the child’s natural 
father, at a time when Scotland did 
not have a statutory adoption pro- 
cedure. The court found that Scot- 
land at that period did recognize a 
so-called “common law” adoption 
and held that the term “descendants” 
as used in the will covered persons so 
adopted. 


V. Intestate Succession and Administration of Decedents’ Estates 


In re Stoian’s Estate, 357 P.2d 41 (Sup. 
Ct.Mont. 1960) is another and per- 
haps the last phase of a controversy 
that has occupied the courts of Mon- 
tana for more than a decade. Stoian 
died intestate in Montana in 1949, 
being survived by three brothers, 
nephews, and nieces in Roumania 
and by a second cousin in Montana. 
Montana has a reciprocity statute 
(R.C.M. 91-502) which provides for 
escheat to the state if the persons who 
otherwise would be heirs under the 
Montana rules of succession are ex- 
cluded from taking because of lack 
of reciprocity. The court below found 
that at the time of the intestate’s 
death no reciprocity existed between 
Roumania and the United States and 
concluded that, therefore, the second 
cousin was the proper heir. The 
Supreme Court reversed, holding 

that, in view of the lower court’s find- 


ing of lack of reciprocity, the estate 
had escheated to the state. 


In Kolovrat v. Oregon, 81 S.Ct. 922 


(U.S.Sup.Ct. 1961) the Supreme 
Court of the United States reversed 
a decision of the Supreme Court of 
Oregon (344 P.2d 255) denying next 
of kin living in Yugoslavia the right 
to inherit personal property located in 
Oregon. The Supreme Court held 
that the right of Yugoslavian heirs re- 
siding in their country to inherit from 
intestates in the United States was 
guaranteed by certain clauses in the 
Treaty of 1881 between Serbia and 
the United States. The court found 
that the treaty was currently in force 
between Yugoslavia and the United 
States and construed it as having very 
broad application in contrast to simi- 
lar provisions in the former treaty 
with Germany, interpreted in Clark 


v. Allen, 331 U.S. 503 (1947). The 
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Court observed that the result was not 
affected by the foreign exchange regu- 
lations of Yugoslavia in force at the 
critical date since these regulations 
were consistent with the provisions 
of the International Monetary Fund 
(Bretton Woods) Agreement of 1944, 
to which Yugoslavia and the United 
States are parties. 


In In re Kasendorf’s Estate, 353 P.2d 
531 (Ore. 1960) the Supreme Court 
of Oregon held that legatees who 
were named in the will of a testator 
domiciled in Oregon and who were 
residents and nationals of Estonia at 
the time of the testator’s death, were 
entitled to their share in the estate 
under the Oregon reciprocity provi- 
sions. The court found that the law 
of Estonia relating to the inheritance 


VI. Public 


In Pedersen v. United States of Amer- 
ica, 191 F.Supp. 95 (D.C. Guam 
1961) it was held that a claim for a 
tort occurring on the Clark Field Air 
Base, Pampanga Province, Republic 
of the Philippines, was a claim arising 
in a foreign country within the mean- 
ing of 28 U.S.C.A. § 2680(k) and 
therefore excluded from the waiver 
of sovereign immunity by the United 
States. 


Banco Nacional de Cuba v. Sabatino, 
193 F.Supp. 375 (S.D.N.Y. 1961) in- 
volved the effect in United States 
courts of the Cuban nationalization 
decrees. The litigation in question in- 
volved the right to the proceeds of a 
shipment of sugar which was sold to 
a New York buyer by C.A.V., a 
Cuban corporation, immediately prior 
to its nationalization. Subsequent to 
its nationalization, New York ap- 
pointed a receiver for the assets of 
C.A.V. located in New York. Plain- 
tiff, a public instrumentality of Cuba, 
sued the receiver for the purchase 
price which he had obtained from the 
purchaser of the shipment of sugar. 
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rights of foreigners, promulgated in 
1938, granted aliens the rights to in- 
herit from Estonians and was still in 
force at the time of testator’s death, 
The court found further that Ameri- 
can citizens could withdraw their 
share under the Treaty of Friendship, 
Commerce and Consular Rights of 
1925. 


Conversely, in Semrad v. Semrad, 104 


N.W.2d 338 (Neb. 1960) the Su- 
preme Court of Nebraska held that, 
in the absence of a governing treaty, 
citizens and residents of Czechoslo- 
vakia were not entitled to succeed 
to lands in Nebraska lying outside 
the corporate limits of any city or 
village but that the land claimed by 
such purported heirs escheated to the 
state. 


Law Matters 


The court held that the Cuban expro- 
priation constituted a violation of in- 
ternational law and that American 
courts would not enforce the same 
even though the expropriation took 
effect on Cuban territory. 


In Manalich v. Compania Cubana de 


Aviacion, S.A., 209 N.Y.S.2d 225 
(Sup.Ct. Spec. Term 1960) the 
Court held that N.Y. Civil Practice 
Act §977-b, providing for appoint- 
ment of receivers to liquidate local 
assets of foreign corporations as ap- 
plied to nationalized Cuban corpora- 
tions, was constitutional and a valid 
basis for the appointment of such 
receiver. 


Upright v. Mercury Business Machines 


Co., 207 N.Y.S. 2d 85 (Sup.Ct. Spec. 
Term 1960) involved the question 
whether an assignee of the East Ger- 
man government had standing to sue 
in an American court, although his 
assignor, as an unrecognized govern- 
ment, had no such standing. The 
Court held that the defense based on 
such lack of standing was a good 
defense. 
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Bayitcu, S. A. Aircraft Mortgage in the Americas. A Study in Comparative 
Aviation Law with Documents. Miami: University of Miami Press, 1960. 
Pp. 159. 


In his Introduction to Aircraft Mortgage in the Americas, Professor Bay- 
itch provides the reader with an excellent instrument for the evaluation and 
comprehension of his present work. This, his most recent contribution to 
the field of comparative Inter-American legal studies, is greatly illuminated 
by a tersely written and carefully conceived introduction. In his own words, 
“Legal systems presented with the difficult task of regulating new technical, 
social and economic devices will strive to preserve continuity. They will 
adjust rather than innovate, greater or lesser success depending on their 
flexibility . . . Though such solutions be driven from well trod paths, they 
will still be crossed by long shadows from the distant past.” 

The aviation industry which, within one generation went from a mere 
fancy to an effective, economical, and accepted means of transportation, is 
definitely indebted to credit financing as one of the essential elements in its 
economic and technical growth. Aircraft financing required a greater or 
lesser departure from traditional credit transaction principles, depending 
upon the greater or lesser participation of governmental or public financing. 
Where there was a real need for private financing, as in the United States, 
highly sophisticated credit techniques were created; otherwise, aircraft financ- 
ing did not impose new burdens on legal ingenuity, as in Latin America, 
where regulations on an aircraft-secured transaction will vary in accordance 
with the method of adjusting already existing legal devices to administrative 
policies. 

The lesson is obvious to those who are concerned with the problem of the 
genesis of legal institutions, i.e., contractual devices will more than likely 
flourish when stimulated by private enterprise. This, however, is only an 
indirect learning derived from Professor Bayitch’s work. What he is really 
interested in is the existing legal status of aircraft credit transactions in the 
Americas, and in order to accomplish his purpose he divides the book into 
eight chapters supplemented with basic appropriate documents. 

His chapters seem to follow a twofold pattern: analytical and informative. 
Whenever he feels that the subject-matter deserves analytical dissection he 
will indulge in interesting, concise discussion on the legal nature of the 
institutions involved; occasionally he remarks de lege ferenda. As a whole, 
his work is thoroughly informative, exhaustively and accurately footnoted. 

His first chapter falls under the analytical pattern; he discusses therein 
the three main types of security in aircraft, the prenda (pledge), hipoteca 
(mortgage), and hipoteca sobre bienes muebles (chattel mortgage). The law 
in force in Latin America in regard to security interests in aircraft presents 
the author with a “startling” fact, namely, that it still follows the principles 
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of early Roman law. Thus, Professor Bayitch finds the dualism of disposses- 
sory pignus for chattels and non-dispossessory hipoteca for real property 
repeated in most Latin-American Codes and statutory enactments taken 
directly from the French Civil Code or indirectly through the Civil Code of 
Spain. This dualism remained undisturbed until the advent of modern 
agricultural equipment; consequently, the attitude of the law toward these 
chattels underwent a fundamental change. In a number of Latin-American 
republics, non-dispossessory security interests in agricultural and industrial 
equipment were introduced, registration replacing the transfer of possession. 
This was the legal background underlying the “veritable array of statutory 
solutions” with which Latin-American legislators sought to tackle the prob- 
lems of aircraft financing. Some countries have preferred a conservative 
approach, thus leaving the traditional dualism of prenda and hipoteca un- 
touched but at the same time classifying the aircraft as an immovable. This 
method is found at its best in the Peruvian Civil Code of 1936 (Art. 812); 
also in Mexico the classical idea of the hipoteca is available as security for 
certain types of assets, e.g., aircraft. Professor Bayitch describes the Peruvian 
approach as “Jurisprudentially the most conservative, but precise and effec- 
tive . . .”. The reviewer is in doubt as to whether the same type of assertion 
may be applied to Mexican law. If, as the author purports, Aipoteca is avail- 
able in regard to aircraft and aviation enterprises, and prenda in regard to 
engines, propellers, spare parts, and other equipment, then the Mexican 
Civil Code provisions on Aipoteca must be amended inasmuch as the effects 
of the hypothecary lien is extended to chattels such as spare parts, engines, 
etc. In effect, Art. 2896 of the Mexican Civil Code of 1932 provides: 


“A mortgage extends, although not so expressed: 


III—To the movable objects permanently incorporated with the estate 
by the owner, and which cannot be taken away without damage to the 
property or deterioration of such objects.” 


Otherwise the security device represented by the prenda constituted on 
such chattels as spare parts, engines, etc., may disappear through the absorp- 
tion of a coexistent Aipoteca on the aircraft or on the aviation enterprise 
(empresa). 

Moreover, the Ley de Vias Generales de Comunicaciones (General Laws 
of Means of Communication) ignores the exclusionary interrelation and 
presumably leaves the solution of this problem to the registral mechanism 
provided in Articles 362, 363, 364, 365, and 366 of the same enactment. 

It would appear that the evils of deficient draftsmanship, as apparent in 
the Salvadorean, Honduran, and Nicaraguan regulations, cannot be cured 
by merely purifying the legal taxonomy involved but rather by following the 
French example of declaring aircraft amenable to hipoteca or nondisposses- 
sory prenda. Such a straight statutory provision should also contain a state- 
ment as to which of the Civil or Commercial Code provisions shall or shall 
not be applicable to aircraft-secured transactions. This is also the problem 
underlying the discussions in his second chapter which is related to the 
sources of law. Here the pattern is definitely informative; the author sub- 
mits the higher hierarchy of specific statutory rules over general codes, civil 
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as well as commercial. The prevalence of the civil or the commercial code 
as a subsidiary source will depend on an a priori determination of the civil 
or commercial nature of the security arrangement. 

The reader is subsequently provided with a useful survey and classification 
of the sources of aviation law in the different Latin-American republics. The 
author demonstrates a thorough command of the multiple sources of in- 
formation, his diligence takes him beyond the usual primary sources such 
as codes, statutory enactments, court decisions, to the rather unavailable 
materials found in doctoral theses of Latin-American law students. 

The author’s task is considerably lightened when reviewing Canadian 
and American sources of the law on security interests in chattels, including 
aircraft. This is so because applicable provisions are within the legislative 
domain of the provinces or the several states respectively. The allocation of 
aviation legislative powers between the federal and state governments in 
the United States is clearly and succinctly treated at the end of this chapter. 
The discussion on the impact of treaties on municipal law is postponed for 
later treatment in the chapter on international problems. 

The third chapter pertains to the agreement creating the secured trans- 
action. The method of discussion in this chapter is both informative and 
analytical. He analyzes the different elements in the aircraft-secured agree- 
ment: parties to the contract, their capacity and interest in the transaction; 
the subject-matter involved, illustrating the identification requirements of 
the aircraft parts in the light of comparative Inter-American regulations; the 
debt, its nature and the necessity of disclosing the exact amount in the instru- 
ment of conveyance or registration; the form adopted by the transaction; 
when the different Latin-American jurisdictions would require a public or 
private document; when delivery of possession is necessary, etc. Special atten- 
tion is given to registration; the common law approach to registration as a 
function of giving notice to third persons without affecting the instrument’s 
intrinsic validity as to the parties or third persons; the civil law approach 
where registration may have substantive effects in two ways as between the 
immediate parties to it, and in relation to third persons or both. 

Chapter 4 is destined to explore and elaborate on the nature of one essen- 
tial element in an aircraft-secured agreement: the security. This may involve 
a finished product or a product under construction. It may belong to joint 
owners and aliquot shares will have to be considered for security, or it may 
involve physical parts of the aircraft. Finally, as the author points out, the 
whole enterprise (empresa) may be used as security. The author surveys 
the broad spectrum of inter-American law, and some of his conclusions are 
of comparative legal value for areas without the scope of aviation law. For 
instance, his comparison of the civil law institution of hipoteca de empresa 
(enterprise mortgage) with its American counterpart, the corporate mort- 
gage: “a corporate mortgage is generally, if not exclusively, non-statutory; 
it results from private agreements whereby all or part of the assets, present 
or future, corporeal or incorporeal, of the corporation are mortgaged in 
compliance with controlling state law. The type of security afforded by the 
corporate mortgage is, in distinction from the civil law ‘empresa’ security, 
not recordable under the American Federal Aviation Act, but only those 
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parts of the agreement dealing with specific chattels which would, standing 
alone, classify for recording purposes.” 

Chapters 5, 6 and 7 are intended as a means for the accurate assessment 
of the effectiveness of the aircraft-security lien in the Americas. Thus, inter- 
ference of privileged agreements with previously created contractual security 
is clarified by familiarizing the reader with provisions on rank and privilege 
of claims in legal systems under the present survey. The author’s classifica- 
tion is most useful inasmuch as it is presented in the form of a list of 
privileged claims according to their rank in the different Latin-American 
jurisdictions. Accordingly, judicial expenses, tax claims, claims for damages, 
claims for salvage and assistance, wage claims, and other liens of a more 
local or specific nature are briefly and accurately discussed. The impact of 
the Geneva Convention on the local claims is discussed in the last chapter. 

The chapter on international problems (Chapter 8) is, in the reviewer's 
opinion, the most exhaustive, and therefore the most enjoyable. 

An international lawyer at large, it does not take the author too long 
before he reveals a keen, down-to-earth approach in the most vexing prob- 
lems of choice of law, treaty impact, and interpretation. The laconic brief- 
ness of earlier parts of the present book is dispensed with for the sake of 
didactic clarity. The over-all discussion is prefaced by pointing out methods 
available in solving difficulties which may arise from the differences between 
laws in various jurisdictions. One of the methods is that of using the conflict 
rules enacted independently in each country as part of this municipal law. 
A more satisfactory way is that of unifying conflict rules through interna- 
tional agreements even though diversity of substantive law remains to pre- 
vent complete uniformity of results. The final and most satisfactory method 
is that of treaties establishing both uniform conflict and substantive law. 
Accordingly, municipal conflict rules are classified and analyzed in the light 
of the historical-comparative method. Treaties are analyzed and classified 
into two groups: the first, adopting the method of uniform conflict rules 
including the convention on international civil law, the convention on inter- 
national commercial law, the convention in international navigation, and 
the convention on private international law (Bustamante Code). The second 
group goes directly into the field of securities on aircraft, introducing uni- 
form substantive law as well; at the present time this second group is only 
represented by the convention on international recognition of rights on air- 
craft (Geneva Convention). Several observations made by the author with 
regard to the application of different treaties deserve to be regarded as 
original and well-founded views. His remarks on the questions of denial of 
recognition of any contracting state as against an attaching or executing 
creditor, set forth in Article V of the Geneva Convention, may well serve 
as an example of the originality of Professor Bayitch’s approach. Article V- 
of the Convention provides: 


“In case of attachment or sale of an aircraft in execution, or of any 
right therein, the Contracting State shall not be obliged to recognize as 
against the attaching or executing creditor or against the purchaser, any 
right mentioned in Article I, Paragraph (1), or the transfer of any 
such right, if constituted or affected with knowledge of the sale or execu- 











1961 | BOOK REVIEWS 291 





tion proceedings by the person against whom the proceedings are 
y ° ” 
8 directed. 


it Professor Bayitch introduces this provision as a definitely far-reaching 
t- norm, inasmuch as it may supersede municipal law, substantive and pro- 
y cedural, for it establishes a heavier burden of proof on an attaching or exe- 


cuting creditor than the one normally found in the municipal laws of the 
respective countries, He submits that Article V is self-executing and not 


‘ only optional, allowing contracting countries to give it effect; thus, national 
n legislations may have some kind of conveying statutes, variants of the actio 
s, Pauliana or the statute of Elizabeth providing for voidability of the sale or 
re attachments upon proof of intent to default, whereas Article V does not 
of permit the creditor to succeed by proving fraudulent intent alone, but must 
prove factual knowledge of the enforcement proceedings. This introduction 
6 of Article V is, even though literal, nonetheless sound and to the knowledge 
of the reviewer, also original. 
” In addition to a thorough revision of the Geneva Convention, the author 
. proposes the introduction of provisions on recognition of security interests 
f. in aircraft in the bilateral treaties of friendship and commerce or interna- 
sf tional treaties of aviation: “the method is equally or even more promising 
1s because the participating countries are cognizant of and responsive to the 
- real needs of the industry. With this submission he concludes the first part 
" of Aircraft Mortgages in the Americas. . 
‘ Part Two is a compilation of documents which have previously been dis- 
S cussed. They may be found in their original text or English translation; the 
- materials include Aviation Acts by countries, transcription of treaty law 


d provisions, etc. 

Having studied under Professor Bayitch’s guidance, the reviewer is ‘hon- 
ored indeed with the task of evaluating the latest work of a former ‘pro- 
d fessor. Furthermore, this has been a most pleasant task, for Aircraft Mort- 
: gages in the Americas never falls short of what one would normally have 
expected from a scholar of Professor Bayitch’s stature. His aims were not 
far-reaching: to survey the Inter-American law of security devices on aircraft, 
d to provide a workable, up-to-date manual on applicable provisions, to explore 
certain specific areas of treaty law, and finally, to stimulate further studies 
on this entire new area. All this he has accomplished fully. While lecturjng 
in the University of Chile, the author and the reviewer witnessed the im- 


h mense need for a work such as the one presently reviewed. Aviation law in 
3 general, and aircraft security devices in particular, were entirely esoteric 
if topics for Chilean and South-American legal educators. Aircraft mortgages 
" in the Americas may very well serve as a basic text for courses or semina'rs 
a on Inter-American aviation law problems. It is also recommended to the 
‘ aviation lawyer and financier as an accurate, down-to-earth contribution by 
way of clarifying and classifying Inter-American law. Finally, the present 
book would be highly advisable reading for present and prospective com- 
y parative lawyers who, at times, seem doubtful of the usefulness of com- 
1s parative legal studies. 
y BORIS KOZOLCHYK* 





* Professor of Law, Southern Methodist University. 
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Setatvap, M. C. The Common Law in India. London: Stevens and Sons, 
1960. Pp. viii, 227. 


Mr. Setalvad took time off from his duties as Attorney-General of India 
to deliver the 1960 Hamlyn lectures. He has produced a lucid and absorbing 
account of modern Indian law. The “common law” of the title is not the 
legal as opposed to the equitable or the judge-made as opposed to the 
statutory, but comprises “all that is of English origin” in Indian law. His 
theme is the fidelity of Indian law to British models, and he has confined 
himself to that part of Indian law which is of British provenance. 

The first of the book’s four sections briefly and vividly traces the intro- 
duction of British law into India, the spread of English rules of decision, 
procedure, and judicial organization, and the incorporation into Indian law 
of fundamental principles and traditions of British law. A survey of so large 
a field in so short a space makes it inevitable that the book provokes a num- 
ber of questions which it does not undertake to answer. One would like more 
information about the context into which the common law was placed and 
some estimate of the scale of the changes that it introduced. More central to 
Mr. Setalvad’s theme is the puzzling selectivity in the adoption of British 
institutions. Why did the system of precedent and adversary trials enjoy 
complete acceptance, while jury trial was never widely used and the 
separation of executive and judiciary has remained a persistent though not 
completely fulfilled aspiration? If the jury system failed to take because it 
was unsuited to Indian temperature or conditions, might not the same be 
said about other institutions which received universal acceptance ?* 

The second and third sections survey the various fields of civil and 
criminal law, pointing out the major similarities and presenting a concise and 
informative summary of the major differences between English and Indian 
law. Unfortunately, the adjective law is scarcely touched. Nor are the effects 
of British procedure, methods and doctrines in those fields of law which were 
not governed by imported rules, e.g. Hindu law or land law. The effects of 
common law procedure, rules of evidence, and judicial style ramified through- 
out the legal system. Their impact on Indian society was perhaps as great as, 
if less direct than, that of the expressly adopted rules of decision. For example, 
the rationalization of Hindu law—by restricting the number of authoritative 
sources, limiting customary variation to that which could be proved in 
accordance wih common law tests, committing it to written form, and 
administering it by a unified hierarchy of common-law judges—transformed 
it into something quite distinct from prior Hindu law. It might even be 
argued that the Hindu law as administered in British India could well 
be included among those parts of the legal system “of English origin.” 

The fourth section outlines some of the general features of the Indian 
Constitution, pointing out their British sources and the parallels and divergen- 
cies of Indian and British constitutional law. The author seems inclined to 
find all the principles of the Indian Constitution in British jurisprudence, 
which results in some understatement of the differences introduced by such 


1For some examples, see Cohn, “Some Notes on Law and Change in North India,” 
8 Economic Development and Culture Change (1959) 79, 89 ff. 
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non-British features as federalism, the division of powers, judicial review, and 
a judicially enforceable bill of rights. Even though Indian borrowings from 
the United States represent some of the sharpest American departures from 
British notions, the American Constitution is regarded mainly as a pipeline 
through which British principles were transmitted. This approach overlooks 
some of the distinctiveness of American constitutional law. To regard the 
Bill of Rights and the Fourteenth Amendment as only “declaratory of . . . 
common law liberties”* seems questionable, especially in the light of the 
degree of change introduced into the Indian common law by the inclusion of 
analogous provisions in the Indian Constitution. The emphasis on the 
differences between American and Indian constitutional law seems to stem in 
part from an exaggerated notion of the centrality of the due process clause to 
American judicial review. If judicial review in India has not amounted to 
‘Judicial supremacy,” it may be due more to the detailed nature of the 
constitution and to the flexibility provided by the amending process than 
to the absence of a due process clause. In spite of its absence, the Indian 
courts do seem to exercise similar powers of review in deciding what is a 
“reasonable restriction” and what are “reasonable” classifications. 

Throughout the book the author addressed himself to the “close similarity” 
of Indian jurisprudence to “what may be termed the mother jurisprudence of 
England.” But the unremitting emphasis on similarity obscured the differ- 
ences between Indian law and its English prototype. Indian “common law” 
is for the most part code law. Differences in rules of decision aside, there is 
a not inconsiderable difference between a system in which the major strands 
of the law are woven by the slow accretion of judicial precedent and one in 
which the judge and lawyer operate in the interstices of a detailed legislative 
(or constitutional) framework.* When one adds to this the differences im- 
parted by a vastly different social system and an overarching constitutional 
scheme embodying crucial non-British features, the analogy to English law is 
considerably weakened. 

The over-all picture of Indian law that emerges in this book is of a 
somewhat improved version of English law with occasional modifications 
to fit Indian conditions. The author never reaches the questions of how 
well some of these common law rules and institutions actually do fit Indian 
conditions. The book seems to express a profound content with present Indian 
jurisprudence—for example, the Indian Penal Code has been found “perfect.”* 
To some extent, this is an expression of justifiable pride in the introduction 
of many improvements on the British model and in the elimination from 
Indian law of a number of anachronisms. But this satisfaction also may 
derive in part from the emphasis throughout on appellate and superior 
courts and the scant attention to the administration of the law by the trial 
courts and by magistrates and police. While concerned chiefly with chroni- 
cling the dramatic and visible transplantation of the legal institutions of one 


2 P. 208. 
%One minor but striking indication of this is that research devices such as digests 
used by Indian lawyers are still organized almost entirely on a statutory basis rather 
than by subject matter. 
<P: 133; 
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society on to another, it is easy to assume that “the law” involved remains 
constant. But is it the case that the law as administered by the superior 
courts—or even by the trial courts—plays the same role of social control in 
India as in England? To what extent do its deficiencies create a gap to be 
filled by executive action of a kind uncongenial to the principles embodied 
in the appellate law? To what extent is it supplemented by other systems of 
sanctions? And has the “common law” been a wholly benign influence? 
Has it not played a destructive role by unsettling rights, making law alien 
and removing it from the known and understandable, and by encouraging 
interminable and perjurious litigation which exacerbates rather than settles 
disputes? The author does not discuss the strains and dislocations which 
ensue on the massive absorption of foreign law. Such dislocations may be 
the inevitable cost of the formation of a modern nation-wide legal system, but 
it must be frankly faced that there is such a cost. Again, one wonders how 
much of both the accomplishments and the disadvantages which accompanied 
the adoption of the common law are really peculiar to the common law and 
to what extent they would accompany the introduction of any rationalized 
bureaucratic legal system. 

Bearing in mind this emphasis on the harmonious and beneficent in the 
tale of the common law in India, the clarity, brevity, and scope of this little 
book make it the best available introduction to the modern Indian legal 
system. Though it makes no pretensions to contribute any original scholar- 
ship, it succeeds in concisely and accurately® depicting the complexities of 
the Indian common law in an interesting and readable form. 


MARC GALANTER*™ 


® The book is marred by a few misprints. On p. 15, “1888” should read “1828”; on 
p. 18 “1872” should read “1772”; “majority” on p. 102 should read “minority”; foot- 
note 39 on p. 133 should begin “Indian Penal Code, § 2, quoted by.” And the order 
of the first two full sentences on p. 120 should be reversed to save their sense and 
accuracy. 

* The University of Chicago. 


Newman, Rareu A, Equity and Law: A Comparative Study. New York: 
Oceana Publications, Inc., 1961. Pp. 280. Introduction by Roscoe Pound. 


Professor Newman’s book deplores “[o]ur insistence on regarding equity 
as a separate system long after any need that it exercise a corrective function 
has come to an end. .. .” (p. 13) This insistence, he argues, “has obscured 
its basic identity with justice.” (p. 13) It is the purpose of the book to con- 
tribute to the “lifting of the moral curtain which has hung for so long 
between law and equity” (p. 264) by showing the inability of our legal order 
to render substantive justice with the use of the dichotomy of law and equity. 
The shortcomings are demonstrated with the comparative method. 

After an introductory discourse on the nature of equity, Professor Newman 
deals with the “Origin of Equity,” emphasizing the moral impetus supplied 
by canon law (he cites Coing, but not the earlier study by Wohlhaupter’), 





1 Wohlhaupter, “Der Einfluss naturrechtlicher und kanonistischer Gedanken auf die 
Entwicklung der englischen Equity,” Pontificium Institutum Utriusque Turis, Acta 
Congressus Turidici Internationalis II, (1935) 439. 
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and with the failure to fuse law and equity through procedural reform. In 
succession the author then discusses, both with reference to the common 
law and in a comparative setting, such problems as enforcement of rights, 
effect of unfairness in the negotiation and formation of contracts, effect of 
mistake, frustration, and default, and relief for frustration, default, and 
hardship. 

While the essays on the position of equity in the common law world are 
written with great clarity and are well-documented, the comparative material 
is at times less than complete and, in some cases, inaccurate. The problem 
often encountered in presenting a comparative survey is whether the presenta- 
tion should be a listing of legal systems or whether a synthesis should be 
offered, documented with reference to the systems adopting the approach. 
Professor Newman has chosen the first alternative, with the unfortunate 
result that the information given under the heading of a particular foreign 
system is often incomplete as a statement of the law of that country while it 
would have been sufficient to support a synthesis drawn by the writer. A 
case in point is the treatment of frustration, a subject which Professor 
Newman divides into the categories of “Frustration” and the “Principle of 
Equitable Readjustment.” With regard to German law, he refers to Wind- 
scheid’s “Lehre von der Voraussetzung” and to Oertmann’s doctrine of the 
“Geschaftsgrundlage,” but fails to mention the important theoretical contri- 
butions by Larenz® and Siebert® as well as the detailed studies of Kegel. 
The revalorization cases which supplied the main impetus to the development 
of the German doctrine of frustration are only briefly mentioned. No recent 
cases are given and—with regard to remedies—the claim for adjustment 
(Ausgleichsanspruch), developed by the case law as an alternative to judicial 
adjustment of the contract and applied recently in connection with the Law 
for the Equalization of War Burdens (Lastenausgleichsgesetz’), is com- 
pletely ignored. No mention is made of such overlapping legislation as the 
Frustrated Contracts Act (Vertragshilfegesetz®) or the Convention on 
German External Debts.’ In the Swiss section on frustration, most cases 
and much literature are omitted,* and the Italian section fails to mention the 
Decree of May 27, 1915 (that the war should be considered force majeure) 
and the fact that the case law still recognized the clausula rebus sic stantibus 

*Larenz, Vertrag und Unrecht (1936); Larenz, Geschaftsgrundlage und Vertragser- 
filllung (2nd. ed., 1957). 

3 Siebert in Soergel-Siebert, Burgerliches Gesetzbuch, Kommentar, 9th. ed., 1, Section 
242 (1959). 

4Kegel in Kegel-Rupp-Zweigert, Die Einwirkung des Krieges auf Vertrage (1941); 
Kegel, “Empfiehlt es sich, den Einfluss grundlegender Veranderungen des Wirtschafts- 
lebens auf Vertrage gesetzlich zu regeln und in welchem Sinn?” Verhandlungen 
des 40. Deutschen Juristentages, I (Gutachten) (1953) 135. 

> Germany, Bundesgesetzblatt 1952, I, 446. Cf. BGH NJW 1958, 906, 907. 

® Germany, Bundesgesetzblatt 1952, I, 198. 

“Germany, Bundesgesetzblatt 1953, II, 331 and I, 1003. 

SE.g., BGE 55 IT 178, 57 Il 508; Schmitz, “Veranderte Umstande und clausula rebus 
sic stantibus im schweizerischen Privatversicherungsrecht,” Abhandlungen zum schwei- 
zerischen Recht, N. F. 224 (1945); Rogwiller, “Der ‘wichtige Grund’ und seine Anwen- 
dung im ZBG und OR,” Ziircher Beitrige zur Rechtswissenschaft, N.F. 208 (1957). 
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at the turn of the century for long term contracts.’ The Swedish section does 
not contain any reference to the Inter-Scandinavian statutes which authorize 
courts to modify or set aside contracts whose application would “conflict with 
acceptable business practice” or would “otherwise be improper.”*® In the 
French section, the Loi Failliot of January 21, 1918 is mentioned only briefly 
and no reference is given to the successor statute of April 22, 1949. The 
Spanish law section lacks a reference to a recent case which finally appears 
to recognize the doctrine of frustration.** On the American side, the doctrine 
of frustration is said to have “been well received into the general law” in 
California (p. 192), although the cases appear to be in flux.’? Finally, two 
further—isolated—inaccuracies deserve mention: the German term “Verkehr” 
as it occurs in Section 119, paragraph 2 of the Civil Code (BGB)—translated 
by the author as “commercial dealings”—is consistently given as “vertragt” 
(pp. 148, 183); in spite of the concept of Rechtsgrund in Section 812, para- 
graph 1 BGB, it is asserted that “German law does not contain the theory of 
cause” (p. 146). 

These inaccuracies detract from the value of the contribution insofar as 
the foreign references are intended to bear witness of better solutions in 
systems other than our own. Nevertheless, Professor Newman’s book is an 
important contribution to a timely and pressing problem. He states his point 
forcefully and often convincingly. Yet it seems that one important point sup- 
porting his conclusions is missing from his consideration. Equitable concepts 
in German law, for instance, owe their existence to a large extent to judicial 
interpretation of the Code’s general clauses (such as “good faith”); what 
are the prerequisites for the implementation of the ethical mandates of the 
general clauses by the judiciary? It would seem that such concepts are more 
adaptable to the common law system than to the civil law system, although 
it was in the latter that they originated and developed many of the ideas 
praised by Professor Newman. To the civilian, the general clause represents 
a departure from positive law and—because of the lack of limiting ideas such 
as stare decisis—depends for its continued beneficial application on a con- 
tinued moral impetus from society and on a judiciary mindful of its moral 
responsibility.* Thus, while flexible, the general clause is also more amenable 
to abuse in times of upheaval. To the common lawyer, general clauses have 
long been familiar; he could well afford to follow Professor Newman’s plea 
to remove the curtain between law and equity and could accomplish this end 
through the use of general clauses. 


PETER HAY* 


® Kegel, note 4 supra (“Empfiehlt es sich . . 2”) at 171. 

10 Cf. Rodhe, “Adjustment of contracts on account of changed conditions,” 3 Scandi- 
navian Studies in Law (1959) 151 at 169. 

11 Cf, F. Suarez Gonzales, “Note sull’ eccessiva onerosita sopravvenuta nel diritto 
civile spagnolo,” 14 Rivista Trimestrale di Diritto e Procedura Civile (1960) 1053 at 
1066. 

12 Comment, “Contracts—Frustration of Purpose,” 59 Mich. L. Rev. (1960) 98 at 108. 

13 Cf. Esser, “§ 242 BGB und die Privatautonomie,” 11 Juristenzeitung (1956) 555. 

* Assistant Professor of Law, University of Pittsburgh School of Law. 
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McDoueat, M. S. ano Associates. Studies in World Public Order. New 
Haven: Yale University Press, 1960. Pp. xx, 1058. 


Even so mild an affirmation of human freedom as is expressed in Henri 
Bergson’s remark that “men do not sufficiently realize that their future is in 
their own hands,” is generally read as remote from the concrete, everyday 
tasks entrusted to the legal order. The legal mind seems inclined towards an 
anti-metaphysical determinism in which the role of fate is played by the 
heritage of the society. Law tends to sustain the prevailing order—preferring 
old injustices to new solutions; the legal process makes minor concessions 
to pacify discontented groups in the society, but concentrates its energy upon 
the maintenance of an atmosphere favorable to elite groups. This conservative 
role of law is endemic to the legal endeavor, exhibited as forcefully today 
by the tendency of Soviet law to protect the managerial class as earlier in the 
United States by the protection of property owners. 

Legal scholars are, accordingly, especially vulnerable to the despairing in- 
sight of Ortega y Gasset: “Men prefer service, without real allegiance, under 
outworn banners, to the compliance with the painful effort of revising 
inherited principles and setting them in accord with their own deepest feel- 
ings.”* The scholarly work of Myres S. McDougal stands forth at this point 
as a brilliant exception. For McDougal’s career has been devoted to a monu- 
mental project to reconstruct our understanding of the nature of law so that it 
might help men achieve greater control over their social existence. 

McDougal writes in the great rationalistic tradition of secular humanism. 
One discovers roots in Pico della Mirandolla; entry into Anglo-American 
thought was notably achieved by John Stuart Mill and Jeremy Bentham. 
Humanism centers upon a faith in the sufficiency of human reason to fulfill 
(or at least to maximize) the human condition. Neither God nor the past 
govern the destiny of man. Man is free to use his reason to build the future in 
accord with his needs and goals. McDougal’s concern is with the relevance 
of law to the successful response to this dominant challenge created by the 
situation of men everywhere. 

This is a very high aspiration, and it is one that McDougal serves with 
imagination and erudition. For this reason it is a happy honor to welcome 
the publication of Studies in World Public Order. It should be appreciated 
that the twelve studies in the present book were each previously published 
between 1942 and 1959 in scholarly journals. However, the physical act of 
joining these separate essays into a single volume accomplishes more than to 
make a convenient compilation available to his regular readers. For here one 
receives a synoptic sense of McDougal’s range of inquiry. The collective 
presentation vastly increases the power of the separate formulation. One is 
impressed by the unity of method and style, an exceptional tribute to the 
strength of McDougal’s approach, considering that nine of the twelve essays 
were written in active collaboration with scholars of such independent 
achievement as Harold Lasswell, Gertrude Leighton, Leon Lipson, and 
Richard Gardner. 





1 Bergson, Two Sources of Morality and Religion (1954 Anchor Edition) 317. 
* Ortega y Gasset, The Modern Theme (1961 Harpers Edition) 21. 
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These studies are not light reading. The special effort made by McDougal 
to liberate law from conventional modes of perception involves the substi- 
tution of a complicated and unfamiliar set of new categories. These new 
categories are selected to force us to look beneath legal doctrine to facts, 
problems, and policies. There is also an insistence that we perceive law as a 
dynamic process as well as a static system. McDougal tries to do this in a 
reconstructive manner. That is, he substitutes a new systematic jurisprudence 
for the discarded ways in which law has been conventionally understood. 
McDougal seeks to help the reader by including as an appendix “a par- 
ticularly clear and economic summary of the general mode of analysis” by his 
talented associate, Dr. Florentino Feliciano.* The Feliciano statement is 
sophisticated and lucid, but it is far too abstract to help the uninitiated across 
the inhibiting threshold. 

Hence, one must be prepared, if not already deeply familiar with 
McDougal’s writing, for an austere pilgrimage, unalleviated by witty asides 
or enhancing quotations. I wish to underscore strongly that the investment 
of time and the possibility of occasional exasperation is well rewarded. For 
at the end of the journey one’s awareness will be sharpened, challenged, and, 
most probably, transcended. The absence of felicity is an insignificant failing 
in the pursuit of knowledge. Mankind cannot insist that its enlightenment 
come from the rare geniuses like Plato and Jeremiah who possess exceptional 
gifts of style with which to impart their revolutionary wisdom. There is an 
urgent need to grasp and respond to McDougal’s presentation of con- 
temporary international legal and political conditions. McDougal provides us 
with comprehensive tools of analysis and appraisal which are developed to 
give us the maximum chance to preserve our way of life in a world beset by 
the Cold War, nuclear weapons, and the explosive energies of the newly 
developing nations. 

Experts in international law have often been antagonized by McDougal’s 
obscure terminology. McDougal invites this reaction by his failure to tell 
us what he is trying to do in simple language. His Introduction, surveying 
the content and strategy of the volume, greets the unsuspecting reader most 
formidably: “The unity which is sought in these Essays . .. is that of a 
contextual policy-oriented jurisprudence, postulating as its overriding goal the 
dignity of man in an increasingly universal public order.”* This is not an 
effective lure. It makes it easy to avoid a real encounter with McDougal’s 
ideas by encouraging one to strike at the terminological armor that encloses 
the flesh and blood. 

At the risk of brashness I shall state briefly the jurisprudential strategy 
that animates McDougal’s approach, hoping thereby to do no more than to 
highlight the significance of his approach. The basic orientation has been 
achieved in work done with Lasswell. It is characterized by an effort to develop 
a method to permit the systematic use of legal techniques for the promotion 
of a particular conception of human welfare. Many legal philosophers share 
with McDougal and Lasswell an instrumental theory of law that transforms 
jurisprudence into a branch of social engineering. In fact, this is the dominant 
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climate of American legal philosophy in the century.” The most articulate 
advocates of this approach have been identified as the Legal Realists.* Instru- 
mentalists join to attack those who exclude social policy from a determination 
of the content of a legal norm, whether the exclusion comes, as with natural 
lawyers, from deference to transcendental criteria or whether the exclusion 
comes, as with legal positivists like Kelsen, from a sharp separation of law 
and morals.’ As has been indicated, McDougal’s adoption of a jurisprudence 
of social engineering is not at all novel. What then compels our attention? 
It is that, with the exception of Roscoe Pound, no other American legal 
thinker of consequence advanced instrumentalism and legal realism beyond 
its polemical role as a critique of other legal theories like Austinian positivism 
or Thomistic natural law. McDougal’s achievement is to go beyond criticism 
to develop a method that promises to make the insights of legal realism 
operational in a systematic way. We assert that law was made for man and 
not man for law. But just how does a judge confronted by controversy go 
about fulfilling this interpretation? McDougal’s central effort is to provide 
a comprehensive answer to this question, not just for the judge, but for all 
actors in the legal system entrusted with the power of decision. In Studies 
the response is restricted to the subject-matter of international law, but the 
method developed has general application to all situations in which law is 
brought to bear upon human behavior.* 

The first need is to find some reliable way to specify the content of social 
welfare. This involves a model of human nature with especial attention given 
to the pattern of human needs and desires. This has led McDougal and Lass- 
well to emphasize value theory as a shorthand for human aspiration. How 
can we find out about human values? We know that mere speculation based 
on intuition would introduce bias, gross error, and unfertile abstraction. Can 
we do better? Yes, by working out a way to receive guidance from specialists 
in social science who devote themselves to studying aspects of human nature 
in varying societal circumstances. The work of McDougal makes plain why 
legal science must encourage interdisciplinary study. For if law is to achieve 
instrumental ends, it must use all available means to specify these ends, and 
this seems to require that methods be found for the practical integration of 
law and social science. 

But knowing the direction of human fulfillment is not enough. We must 





5 See e.g., Gilmore, “Legal Realism: Its Cause and Cure,” 70 Yale LJ. (1961) 1037. 

®See also Kantorowicz, The Definition of Law; Kantorowicz, “Some Rationalism 
About Realism,” 43 Yale L.J. (1934) 1240. 

7 See discussion Fuller, “Human Purpose and Natural Law,” 3 Natural L.F. (1958) 
68, Nagel, “On the Fusion of Fact and Value: A Reply to Professor Fuller,” 3 Natural 
L.F, (1958) 77; Fuller, “A Rejoinder to Professor Nagel,” 3 Natural L.F. (1958) 83. 

8 Professor McDougal himself used this method in relation to the law of property. 
See McDougal and Haber, Property, Wealth, Land: Allocation, Planning and Develop- 
ment (1948); McDougal and Rotival, The Case for Regional Planning with Special 
Reference to New England (1947); see also Dession, “The Technique of Public Order: 
Evolving Concepts of Criminal Law,” 5 Buffalo L. Rev. (1955) 22; Lasswell and 
Donnelly, “The Continuing Debate Over Responsibility: An Introduction to Isolating 
the Condemnation Sanction,” 68 Yale L.J. (1959) 869; Katzenbach, “Conflicts on an 
Unruly Horse, Reciprocal Claims and Tolerances in Interstate and International Law,” 
65 Yale LJ. (1956) 1087. 
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also work out techniques to enable us to use our knowledge in practice. 
This is more difficult than it sounds. It requires the capacity to perceive a 
legal problem as a conflict between competing values. The relation of fact to 
value is itself an enormously complex matter that continues to evade quanti- 
fication. However, just because we cannot quantify the rational decision there 
is no ground to abandon rationality of decision. McDougal has seen this 
clearly. He has, therefore, oriented his entire study of legal phenomena from 
the perspective of the one called upon to make a decision. Therefore, his 
jurisprudence develops the insights of decision-making theory. The main aim 
is to put the decision-maker in contact with the full factual and policy context 
within which the decision is to be made. McDougal also argues that the 
decision-maker should perceive his job to be one of maximizing human 
dignity, as specified by the various values that will be affected by alternative 
decisions, rather than, as is traditionally supposed, to use logic and history 
to find the legal solution that is most in accord with the development of 
harmonious legal doctrine. 

McDougal maintains, in the manner of Cardozo and Jerome Frank, that 
legal doctrine contains complementary sets of norms. Doctrinal support is 
thus available for contradictory decisions. McDougal shows, for instance, 
that the distinction between permissible and illegal coercion in international 
affairs depends upon whether the decision-maker treats it as an “act of aggres- 
sion” or as “self-defense.” A legal decision, then, is not governed by discovery 
of the applicable norm, as there exist opposed applicable norms of a com- 
plementary character within the system of norms. How does the decision- 
maker avoid an arbitrary role if doctrine supports either result with equal 
force? As might be supposed, McDougal suggests that a non-arbitrary 
decision depends upon the capacity to decide in accord with the relative 
value considerations. 

The systematic search for policy consequences makes the decision-maker 
aware of the values at stake. The decision itself should be framed by reference 
to a standard of “reasonableness.” This standard is flexible and yet it em- 
bodies reference to relevant contextual variables. McDougal urges that 
“. . . reasonableness will be determined, as in the interpretation of agree- 
ments, by a disciplined systematic canvas of all relevant features of the 
particular value change and its conditioning context. . . .”?? The appraisal 
of context is to be made in the light of a commitment, postulated by 
McDougal as dominant, to “enhance the overriding values of a world public 
order of freedom, security, and abundance.”™ 

This, in turn, leads McDougal to argue for a new emphasis in legal educa- 
tion upon training for decision-making roles. For he feels that lawyers are 
characteristically entrusted with such roles themselves or are called upon 
to advise or persuade decision-makers. Legal education is overconcerned 
with teaching students to manipulate doctrine. It must also teach students 
how to analyze and weigh policy considerations. Likewise legal scholarship 
has been obsessed with doctrinal elucidation, whereas it should concentrate 
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upon the task of illuminating the policy implications of alternative decisions 
in controversial areas. This would assist the enlightened decision-maker 
engaged in the task of assessing the policy consequences of alternative deci- 
sions. For it is only through the implementation of policy in actual legal 
decisions that an instrumental view of law becomes, finally, operational. Such 
a practical jurisprudence is, in summary, a systematic attempt to reconstruct a 
rational basis for making a legal decision after the critical insights of legal 
realism undercut reliance upon doctrinal extension based on logic and 
precedent. 

The flexibility of international law, as a result of its primitive and de- 
centralized quality, gives an added value to McDougal’s systematic method 
of inquiry and appraisal. There is more obvious occasion for choice on the 
part of the decision-maker, and hence a greater need to ground choice upon 
a rational foundation that will promote the ends of men. Insecurity among 
international lawyers has often led them to stress the technical dimension, 
thereby disguising the primitive character of international law. The most 
popular form of irrationalism in contemporary legal thinking is to obscure 
policy flexibility by confining discussion of legal problems to technical issues. 
McDougal and his associates rigorously avoid this pitfall, not just by rhetoric 
but by their entire method of analysis. This carries forward the pioneering 
direction of inquiry initiated by such continental jurists as Huber, Schindler, 
and de Visscher.'* McDougal supplements their emphasis upon the social 
context of international law by working out a systematic method to bring 
extra-legal considerations to bear upon the legal process. This method is 
applied by McDougal in several studies of substantive areas of international 
law that make up the bulk of the volume under review. 

It is McDougal’s jurisprudential tools that bind together the twelve essays 
that make up Studies in World Public Order. The subject-matter is quite 
diverse, extending to concerns marginal to the use of law to improve the 
quality of world order. There is, for instance, the celebrated study, “Legal 
Education and Public Policy: Professional Training in the Public Interest,” 
which is devoted primarily to an outline of what should be done to make 
legal education serve the needs of the lawyer. It is included here to provide 
the reader with a defense of the jurisprudential orientation that is used as 
the foundation for the more specific problems of international law. Similarly, 
late in the book, there is a chapter, “The Comparative Study of Law for 
Policy Purposes: Value Clarification as an Instrument of Democratic World 
Order,” that proposes the study of comparative law to promote the goal of a 
universal world order based on a shared aspiration for a liberal democratic 
society that seeks, above all, to promote the human dignity of its members. 
Comparative law thus becomes, in the plan of the book, a tool for the promo- 
tion of the policy preferences central to the underlying jurisprudence. More 
concretely, comparative law can be related to McDougal’s basic objective if 


12 Central formulations are Huber, Beitrage zur Kenntnis der soziologischen Grund- 
_ des Volkerrechts und der Staatengesellschaft (1928); Schindler, “Contribution a 
l’Etude des Facteurs Sociologiques et Psychologiques du Droit International,” 46 Hague 
Recueil (1933) 233; De Visscher, Theory and Reality in Public International Law 
(Corbett Translation 1957). 
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it is used to reveal equivalent commitments on the part of non-totalitarian 
national societies that otherwise might remain hidden beneath disparate 
doctrinal labels. The jurisprudential method developed by McDougal must be 
used by the comparatist if he is to contribute to the growth of world order. 
If the research in comparative law does reveal unities on the level of basic 
values then it is assumed that national leaders will hasten the trend towards 
supranational integration of legal, political, and economic functions; it would 
also encourage greater trust between nations based upon a loyalty and sense of 
community that transcends national boundaries. 

But this integrative aspiration must be balanced against the Manichean 
interpretation of contemporary world affairs as set forth by McDougal and 
Lasswell in the first chapter entitled “The Identification and Appraisal of 
Diverse Systems of Public Order.” The basic hypothesis, most starkly stated, 
is that the Cold War has resulted in a deadly conflict between the totalitarian 
Sino-Soviet bloc and the democratic Western bloc. The consequence of 
this conflict is to preclude a universal public order as the values of the 
competitors are decisively incompatible. The essay warns against a spurious 
and premature universalism that ignores the chasm between the contenders. 
The universalist builds false hopes and would place democratic societies in 
fearful jeopardy. Once this is perceived, it is the task of the international 
lawyer to promote supranational growth between nations committed to 
democratic values. Of course, one should be vigilant to detect a transition to a 
democratic base in the communist countries, but until this takes place, 
genuine cooperation, except for limited functional purposes (say, the Inter- 
national Geophysical Year), is impossible. 

These general essays culminate in a final study of “Perspectives for an 
International Law of Human Dignity,” which recapitulates McDougal’s 
approach, and states the limiting conditions for progress in international law. 
Even though it is printed last, it may be the chapter to read first as it conveys 
the direction of analysis with clarity and relative simplicity. 

McDougal also includes “The Impact of International Law upon National 
Law: A Policy-Oriented Perspective” which explores the constitutional and 
institutional structure within the United States that operates when inter- 
national legal norms and standards are received by the domestic legal process. 
Many insights result from the focus on specific problems and policies that 
arise for American courts when they are asked to apply international law. 
Illuminating discussions of the Connally Reservation and the Bricker Amend- 
ment are coupled with a broader inquiry into the balance between national 
identity and participation in the world community. McDougal urges strongly 
that there is no inconsistency, with respect to basic values, between the na- 
tional aspirations of our democratic society and increased trust and reliance 
upon a world community perspective that similarly incorporates these values. 
This plea should be read, however, in the light cast by McDougal’s warning 
to those who think that they can end the Cold War by universalizing the 
rule of law. 

The remaining seven chapters, comprising over 700 pages, consist of 
substantive studies of major areas of current concern in international law: 
the law of war (with Florentino Feliciano), human rights (with Gertrude 
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Leighton), international agreements (with Asher Lans), the United Nations 
Charter veto power (with Richard Gardner), the hydrogen bomb tests (with 
Norbert Schlei), the law of the sea (with William T. Burke), and the law of 
outer space (with Leon Lipson). One notes that the general orientation has 
been worked out alone by McDougal or with Lasswell, while the specific 
applications in each case depend upon the collaboration of a different associ- 
ate. McDougal’s recommended method of approach prevails, overcoming 
whatever differences separate his talented associates; the disparity of author- 
ship is nowhere significantly apparent. Each of the seven studies is rich 
in insight beyond the possibilities of comment. High scholarly standards are 
maintained throughout; primary and secondary legal sources document the 
textual material with useful precision, and imaginative references to extra- 
legal writings promise to widen the horizon of careful readers. The presen- 
tation of the legal discussion is always placed in a factual context that indicates 
how the legal problems have emerged. The legal problems are not discussed 
only in doctrinal terms. In fact, the main effort is to show the policy alterna- 
tives of complementary legal norms. This underscores the freedom of the 
decision-maker to choose the appropriate norm to promote the dominant 
policy. Doctrinal rigidity is criticized and legal scholarship that limits analysis 
to technical considerations is exposed to ridicule. Several essays are organized 
around a polemical theme. For instance, the study of the veto power was 
written to refute an article by Leo Gross which had argued that Security 
Council action taken during the Soviet boycott was void, as it was not 
based on the “concurring vote” of the permanent members. And the 
hydrogen bomb test essay was written to oppose an article by Dr. Emanuel 
Margolis that had condemned the tests as illegal. In each case, the argument 
of the opposition is given fully and fairly. Somewhat surprisingly, the 
polemical theme does not detract from the comprehensive exposition of the 
subject-matter in the light of McDougal’s jurisprudence. 

Each of the seven studies makes a major contribution to the specialized 
literature of international law. McDougal’s method highlights the key prob- 
lems cast up by the facts for solution by the actor entrusted with the 
power of decision. I wish to commend two of these studies for special excel- 
lence: the law of war with Feliciano and the law of the sea with Burke. 
Both constitute the first part of a multipart study of the subject that might 
well become definitive for our time. In contrast, the extended study of inter- 
national agreements is too long for what it says and the hydrogen bomb test 
article, although impressive as advocacy, is somewhat superficial in its re- 
sponse to the serious policy and legal objections against the tests. One is 
tempted to suggest that McDougal and Schlei used their erudition and skill 
to serve the immediate cause of national interest. The result was to overlook 
the deeper anxieties provoked by the use of the high seas in a manner that 
seriously impaired the rectitude prevailing within Japan, an objecting national 
community; the typical Japanese family must not have approached their 
staple fish meal with much relish the winter after the Bikini tests. One notes, 
as well, the discrepancy in spirit between the McDougal-Burke article on 
the law of the sea that builds such a strong case for favoring inclusive, com- 
munity-oriented uses of the high seas and the McDougal-Schlei argument 
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in behalf of the most peremptory, exclusive use of the high seas since the days 
when mare liberum triumphed over mare clausum. 

McDougal seeks, as has been said, to make the legal scholar practical by 
concentrating inquiry upon the factors relevant to decisions—at all points in 
the legal system—that will further favored policies. McDougal emphasizes 
concern with “the making of authoritative and controlling decisions.”** We 
must identify those with authority so as to ascribe legitimacy to their acts. 
Likewise we must satisfy ourselves that those with authority control behavior; 
this criterion of effectiveness is needed to keep law in contact with social 
reality. One might be willing to say that Chiang retains authority to act for 
“China,” but one would still be well advised to know what Mao decrees: 
“The conjunction of common expectations concerning authority with a high 
degree of corroboration in actual operation is what we understand by law.”** 
Neither aspiration nor terror can serve as the basis of law. This is crucial 
for international legal studies where opinion tends to veer towards the 
extremes of utopian formalism and cynical realism. McDougal mounts the 
narrow ridge between where genuine opportunity for international legal 
development exists. 

Behind this definitional focus is a flexibility that permits an understanding 
of international law as a distinctive legal order. Traditional misconception 
has arisen by the use of the domestic legal order of a progressive nation as 
the model for every legal order. McDougal emphasizes the decentralized 
character of the world community as a distinctive feature that controls the 
ordering behavior within the system. But he does not proceed from the 
absence of adequate central institutions and processes of enforcement to a 
denial of the effectiveness of international law. Instead McDougal directs us 
to the distinctive decentralized forms of order that are based on the logic 
of reciprocity. Self-restraint, adherence to norms, reasonable accommodation 
emerge because nations find this to be increasingly mutually beneficial in an 
interdependent world. The unreasonable national claim prompts imitation 
and retaliation. If the Soviet Union restricts the travel of American diplomats 
then the United States will restrict the travel of Soviet diplomats. If the 
United States claims sovereignty over its continental shelf then Argentina 
follows with a parallel claim. If the United States uses the Pacific Ocean to 
test hydrogen bombs then it cannot object convincingly when Communist 
China seeks to do the same thing. The strength of reciprocity is increased 
in a world in which there is a diminishing prospect of advantage from the 
exertion of superior force. As war grows more patently obsolescent there is 
every reason to transform structures of domination into structures of accom- 
modation. With the relatively minor exceptions of Cyprus and Suez the 
British perceived this, whereas until recently the French have not. This is 
one reason, among many, for the comparative ease with which Great Britain 
made the transition to decolonialism. 

Especially in the study of the law of the sea (written with Burke) the 
idea of reciprocity is extended to give content to an idea of world com- 
munity interest that unites the nations of the world in a common enterprise. 
In the area of international concern where resources are, to use McDougal’s 
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word, “sharable,” nations have a joint interest in weighting “decision in favor 
of inclusive rather than exclusive claims.” Nations, as well, are here counseled, 
in spite of relative power, to make “an offer of reciprocity” and to exercise 
“severe restraint in the application of naked power.” There is, in relation to 
the high seas, outer space, and polar regions the prospect for overlapping 
cooperative use in many areas. There is no need for states to make many 
claims that assert an exclusive sovereign right to act. Exceptions may arise 
in relation to certain uses for national defense or fundamental economic 
livelihood. McDougal emphasizes here “the tremendous net gain in com- 
munity and particular values” that would come if a shift from the exclusivity 
of sovereign claim to the inclusivity of community claim could be made in 
these areas of “sharable resources.”'® A principle of reasonableness is urged 
upon decision-makers to mediate between their concern for national interest 
and the growth of a world community. This is necessarily vague, but it does 
suggest a direction of thought that would be most beneficial if adopted by 
leading participants in the world. McDougal and Burke, writing at a time 
when nations are making greatly expanded claims of exclusive right to use 
the sea, remind us that “the choice before the states of the world in the 
present crisis of the law of the sea is whether, for the illusory mess of pottage 
obtainable in an uneconomic extension of exclusive right, they will forego 
their heritage of inclusive rights and its promise of even greater future 
achievement in community and particular values.”*® Such a choice seems to 
point vividly to the crisis in all phases of the struggle to build a world order 
before it is too late. 

This formal plea for the extension of world order is animated by a faith 
in the values proclaimed by the liberal democracies. McDougal seeks to 
achieve a world in which the dignity of the individual is the focal point of 
all social order. More specifically values are to be achieved by non-coercive, 
persuasive means within national societies. The democratic ideal of equal 
opportunity and respect must be promoted everywhere by peaceful process 
of social change. Totalitarian societies cannot participate significantly in the 
development of such a world order on a universal basis. Thus real global 
integration must await a fundamental internal shift within the national 
societies now members of the Sino-Soviet bloc. McDougal revives Kant’s 
claim in Perpetual Peace that the reign of peace is decisively linked to the 
establishment of liberal democracy throughout the world. 

There is a keen temptation to ask McDougal and his associates many 
questions about particular matters. However, that would lengthen unbearably 
what is already too long. But would it not be useful if a discerning reader, 
in the spirit of exegesis, were to write a detailed commentary on these twelve 
studies? If well done it could support a central dialogue on the problems of 
contemporary international law that might deepen our understanding and 
give us firmer ground to stand upon. In the meantime anyone with a serious 
interest in international law is urged to read Studies in World Public Order 
without delay. 


RICHARD A. FALK* 


'S Quotations in this paragraph are from p. 909. 
iP, Oi. 
* Associate Professor of Law, Ohio State University, School of Law, 
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Datnow, J. Ep. Civil Code of Louisi- 
ana. Revision of 1870 with Amend- 
ments to 1960. 1961 Edition. St. Paul, 
Minn.: West Publishing Co. Pp. xlii, 
863. 


In connection with Professor 
Dainow’s article on the undertakings 
of the Louisiana State Law Institute, 
and in particular the translation into 
English of Planiol’s Traité Elémen- 
taire de Droit Civil, in this issue of 
the Journal (supra at p. 175), it is 
appropriate to draw attention to the 
revised edition of the Civil Code of 
Louisiana, which has been prepared 
by Professor Dainow on the basis of 
the Compiled Edition of the Civil 
Codes of Louisiana. This pioneer 
work in two octavo volumes repro- 
duces the texts of all the earlier civil 
codes of Louisiana so as to show the 
textual history of each of the articles 
of the Revised Civil Code of 1870, 
presently in force. The present edi- 
tion of the Civil Code, which is not 
annotated with the earlier texts, 
makes available in a more conven- 
ient format the existing text of the 
Code, with amendments to 1960 (but 
also showing the texts of articles 
repealed) and also the system of 
cross-references in the Compiled Edi- 
tion brought up to date. The value 
of the work for the study of the 
civil law of Louisiana is enhanced 
by the editor’s instructive introduc- 
tory article on “The Louisiana Civil 
Law,” with two appendices listing 
materials on the historical back- 
ground of Louisiana law, and no- 
tably by the unusually well-prepared 
tables at the end of the volume. 
These include: Articles Amended or 
Repealed, 1870-1960; Articles of the 
Civil Code replaced by provisions in 


the Code of Civil Procedure, en- 
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acted in 1960, or in the Revised 
Statutes; Concordance of the respec- 
tive articles in the Codes of 1870, 
1825, and 1808, the Projet of 1825, 
and the Code Napoléon; References 
from the Civil Code articles to the 
pertinent numbers in the Planiol 
Treatise. The tables and the detailed 
index, prepared with special care, 
add greatly to the usability of the 
work as an authentic handbook of 
the present -civil law of Louisiana. 

The work is designed, as Dean 
Hebert remarks in the Foreword, to 
restore “proper emphasis on the code 
provisions under a system of written 
law” (p. iv), and is obviously a boon 
to the student and the practitioner in 
Louisiana. But it will be useful else- 
where as well, not only for those who 
may be practically concerned with 
the civil law of Louisiana but also 
for comparative purposes. Louisiana 
attracts attention as a unique juris- 
diction in the continental United 
States, as a state in which the civil 
law system in substantial part has 
been retained. This doubtless is in 
the first instance attributable to the 
existence of the Civil Code, but quite 
apart from this historical significance, 
the Code inherently is noteworthy 
as a formulation of the civil law; it 
was described by Sir Henry Maine 
in 1856 (who doubtless would qual- 
ify the observation today) as “of all 
republications of Roman law the one 
which appears to us the clearest, the 
fullest, the most philosophical, and 
the best adapted to the exigencies of 
modern society.” (Cambridge Essays, 
1856). And in view of the impressive 
program of the Louisiana State Law 
Institute to provide materials for the 
study of the development of the civil 
law in Louisiana and to prepare for 
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the adaptation of the Civil Code to 
modern conditions it is a service, to 
make the text available as Professor 
Dainow has done in this useful 
volume. 


H. E. Y. 


ScHLEICHER — REYMANN — ABRAHAM. 
Das Recht der Luftfahrt. Kommentar 
und Quellensammlung. 3rd Ed., Vol. 
I. Berlin: Carl Heymanns Verlag 
KG, 1960. Pp. xiv, 696. 


Schleicher—Reymann was a collec- 
tion of texts with commentary which 
was quite well-known in Germany 
between the wars, and it is very 
meritorious that Professor Abraham 
of the University of Frankfurt 
(Main) has undertaken to publish a 
revised and enlarged third edition. 
The present first volume contains, as 
Part I, the General Introduction (of 
some 12 pages) and, as Part II, In- 
ternational Air Law (on the remain- 


ing 680 pages): 


Chicago Convention, 1944, and re- 

lated problems; 

Bilateral air traffic agreements con- 

cluded by the Federal Republic; 

Multilateral Agreement on Com- 

mercial Rights of Non-Scheduled 
Air Services in Europe, 1956; 

Warsaw Convention, 1929, and re- 

lated texts; 

Real Rights in Aircraft (Geneva 

Convention, 1948); 

Rome Convention on Precaution- 
ary Arrest of Aircraft, 1933; 
Other Conventions to which the 
Federal Republic is a party; 
Multilateral Conventions to which 
the Federal Republic is not a 

party. 

The second volume will bring the 
national air law of the Federal Re- 
public of Germany. 

There are two main difficulties 
which oppose such a venture, and 
they have rather aggravated since 
between the wars. The first stems 
from the fact that, if completeness is 
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one of the basic aims, the statutory 
texts to be published and commented 
are of very different weight and gen- 
eral importance (see for example the 
Warsaw Convention of 1929 on the 
one hand, and on the other, any of 
the many very similarly worded bi- 
laterals). The second difficulty is even 
more exhaustingly Sisyphean: at the 
present rate of developments, such 
a book may still be under press, and 
quite a series of the texts to be pub- 
lished have already changed (no 
wonder that the present volume is 
concluded with a supplement of 
about twenty pages, to bring the 
text up-to-date at least to the end of 
1959). 

No modern book on air law has 
ever escaped the effects of these dif- 
ficulties, and no formula has thus 
far been found to make the best of 
an embarrassing situation (Meyer on 
Internationale Luftfahrtabkommen 
was supplemented by subsequent vol- 
umes; Shawcross and Beaumont on 
Air Law published a supplement; 
neither method is quite satisfactory, 
and a loose-sheet system would pre- 
sent drawbacks of still another kind). 
Thus, one wonders whether com- 
pleteness is not a very deceptive and 
equivocal notion, and whether the 
price to be paid for it (in hard 
money) is not simply too high. 

It was said that the texts differ in 
weight and in general importance. 
So do, in the present volume, the 
comments. This, however, seems not 
to be wholly due to the substance 
of the subject matters, but in no 
mean part to other reasons as well. 
Whereas, for example, the commen- 
tary to the Warsaw Convention of 
1929 is of the expected extent and 
depth, the one to the Chicago Con- 
vention of 1944 is much more sketchy 
and in some points badly incom- 
plete (e.g., the Legal Committee of 
I.C.A.O. which plays such a great 
role in international unification of 
private air law is not even mentioned 
in the register). 
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Notwithstanding such weaker sides 
of the present volume, one would 
not like to miss it. For German air 
lawyers, it will be a must of course; 
comparative lawyers will be primarily 
interested in the published bilaterals, 
and air lawyers outside of Germany 
will be well advised not to neglect 
its remarkable commentary on the 
Warsaw Convention. 


WERNER GULDIMANN 


Lescuyer, G. Le coniréle de l'Etat 
sur les entreprises nationalisées. Fore- 
word by J. Rivero. Vol. XXIII, Bib- 
liothéque de Droit Public. Paris: 
Librairie Générale de Droit et de 
Jurisprudence, 1959. Pp. ii, 342. 


The present volume constitutes a 
remarkable piece of research con- 
cerning a very important problem 
facing Western democracy. On the 
one hand, the ideology of the Wel- 
fare State appears to require that 
certain key sectors of the national 
economy should be run by the state, 
in the way most beneficial for the 
general interest. This may even im- 
ply that some of such enterprises 
should be run at a loss so as to com- 
ply with pre-established long-term 
economic plans. On the other hand, 
in a parliamentary democracy Par- 
liament will maintain its right of 
final decision in all matters of con- 
cern to the state, hence, it will tend 
to control also the management of 
such nationalized firms. Attempts to 
exercise parliamentary and (as a 
consequence) also governmental con- 
trol over such firms lead to grave 
theoretical and practical conflicts, 
e.g., to what extent may commercial 
secrets of these firms be communi- 
cated to parliamentarians without 
thereby involving benefits to private 
competitors of such firms. In France, 
where the nationalizations of 1944- 
46 were made as much for ideologi- 
cal as for technical reasons, attempts 
orginally were made to keep the na- 
tionalized sector free from direct 
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state control and entrust the safe- 
guarding of the national interest to 
tripartite bodies composed in equal 
strength of representatives of work- 
ers, consumers, and government off- 
cials. Such attempts were abandoned 
not so much because they were a 
step away from the ideals of parlia- 
mentary democracy, but because they 
proved more or less a failure. Since 
1947, the trend in France has been 
to re-enforce state control over the 
nationalized industries. Most enter- 
prises, when nationalized, main- 
tained a personality separate from 
the state. They were run as state- 
owned companies. The state there- 
fore could apply the right of control 
under company law to the single 
shareholder of a one-man company. 
In addition thereto, the state also 
employed controls of public law, es- 
pecially those of classical administra- 
tive law, in the form of controls a 
priori and a posteriori. This method 
proves fairly cumbersome in practice. 
The author does not limit himself 
to explain these problems in the light 
of the pertinent French legislation. 
He gives also very enlightening in- 
formation on how this legislation 
was applied (and sometimes not ap- 
plied) in practice. 

Moreover, short comparative refer- 
ences are made to the solutions of 
somewhat similar problems in Great 
Britain, the United States, and Aus- 
tria, and also in Soviet and Yugo- 
slav nationalizations. 


IGNAZ SEIDL-HOHENVELDERN 


Teuscuer, H. H. Die vorzeitige Aner- 


kennung im Volkerrecht. Frank- 
furt/M-Berlin: Alfred Metzner Ver- 
lag, 1959. Pp. 125. 


The problem of premature recog- 
tion in international law has become 
one of practical interest due to the 
events in Africa in the summer of 
1960. Hence, any new study on this 
subject is more than welcome. The 
author tries to find a new systematic 
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approach to place the notions of 
“recognition” and “premature recog- 
nition” within the general system of 
public international law. According 
to him there are no general custom- 
ary rules of international law pro- 
hibiting premature recognition as 
such. However, the author rightly 
rejects the various theories which 
deny that premature recognition 
could ever amount to an interna- 
tional wrong, as it would at the 
worst constitute an unfriendly act 
towards the state adversely affected 
by such recognition. While denying 
the existence of customary rules on 
premature recognition as such, the 
author more or less _re-introduces 
such rules by the backdoor. Accord- 
ing to him, recognition, if prema- 
ture, would constitute the interna- 
tional delict of intervention in the 
domestic affairs of the state ad- 
versely affected thereby. However, if 
certain objective standards _ estab- 
lished by customary international 
law are met by the group to be 
recognized, the fact that such stand- 
ards are met will be a valid defense 
of the act of the recognizing state 
against such charges of interven- 
tions, and therefore in such cases 
recognition will not be deemed to 
be premature. 

The author approaches his subject 
as an attack on all existing theories 
on premature recognition. His posi- 
tion is sometimes unnecessarily in- 
cisive. He seems not to have fully 
realized the fact that, after all, any 
attempt at systematization involves 
the choice of a yardstick. Such choice 
is left to the skill and good judgment 
of the author concerned. There is no 
such thing as a single yardstick 
which will be absolutely right while 
all others are wrong. Obviously, other 
authors employing other yardsticks 
will sometimes tend to characterize 
certain facts in a way different from 
that employed by Teuscher. Such 
characterization will not fit into 
Teuscher’s system, but it does not 


follow that the views of all previous 
authors on this subject were utterly 
wrong. Such conclusion is all the 
less justified in the present case 
where, as far as their practical im- 
plications are concerned, the results 
reached on the strength of the pres- 
ent new approach are almost identi- 
cal with those of the previously held 
dominant opinion. 

The fact that Teuscher is mainly 
concerned with proving the origi- 
nality of his views as compared to 
the views of earlier writers has in- 
duced him to relegate the study of 
facts and of diplomatic practice into 
the background of his study. His 
book is mainly concerned with stat- 
ing and discussing the views held 
by other authors. When it becomes 
inevitable to discuss practical cases, 
Teuscher prefers to stop at the 
Spanish Civil War of 1936-1939. 
The recognition of Indonesia and of 
Israel are mentioned in passing, but 
there is not even an allusion to other 
more topical events. Although the 
problem of recognition of the “Ger- 
man Democratic Republic” has been 
one of the main concerns of German 
diplomacy in recent years, the book 
is completely silent on this subject. 

The book contains a fair amount 
of printing errors. Also, some words 
must have been left out, at least that 
is how I explain why passages on 
pp. 60, 63, 74 were unintelligible to 
me. With regard to authors cited, 
may I remind Teuscher that Georges 
Scelle spells his name without an s 
at the end? When criticizing the 
theories of other authors as severely 
as Teuscher does, it is rather discon- 
certing to see him give so much im- 
portance to a passage (pp. 64, 69) in 
English without discussing all the 
possible meanings of the English 
word concerned. Obviously, the Eng- 
lish word “injury” may mean Be- 
leidigung (insult) and thus justify 
the argument advanced by Teuscher, 
but a more thorough investigation 
into the meaning of that word would 
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have shown that it may also stand 
for Rechtsverletzung (violation of a 
right); hence the opposite view is 
not as baseless as he tends to pre- 
sume. 


IGNAZ SEIDL-HOHENVELDERN 


MARSCHALL VON BIEBERSTEIN, W. Zum 
Problem der vélkerrechtlichen Aner- 
kennung der beiden deutschen 
Regierungen. Ein Beitrag zur Dis- 
kussion tiber die Rechtslage Deutsch- 
lands. Volume 3, Schriften zum 
Offentlichen Recht. Berlin: Duncker 
& Humblot, 1959. Pp. 232. 


The present study is a most timely 
publication on a subject of vast po- 
litical importance. The author aims 
at defining the present status of Ger- 
many as well as of the German Fed- 
eral Republic and of the Communist 
“German Democratic Republic.” It 
is certainly not Ais fault that he can- 
not present us with a single clean- 
cut solution of this problem where 
so much depends on the particular 
legal and philosophical viewpoint 
of the person approaching it. All 
the author aims to do is to weed out 
such proposed solutions as have been 
rendered obsolete by events since 
1945, and to show all the logical im- 
plications of the remaining solutions. 
Depending on the views of the ob- 
servers two solutions appear to be 
possible. To a person placing the rule 
of effectivity above all other con- 
siderations, it could well appear that 
the German Reich had ceased to 
exist either in 1945, 1949, or 1955, 
and that two new States, the Ger- 
man Federal Republic and the “Ger- 
man Democratic Republic” had 
come into existence as its successor 
States. This solution corresponds to 
the official views of the “German 
Democratic Republic.” It is, how- 
ever, rejected by the author, because 
the origins of this Republic lack all 
legitimation by a free vote. He there- 
fore prefers the opposite view, which 
is also held by the German Federal 
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Government. According to this view, 
the German Reich still exists. The 
governments at Bonn and East- 
Berlin are engaged in a “cold civil 
war,” both aiming in the last resort 
to extend their rule to Germany as 
a whole. Seen under this angle, the 
Government at East Berlin is noth- 
ing more than a local de facto gov- 
ernment. The Bonn Government, on 
the other hand, owing to its legiti- 
mation by a free vote, can claim to 
be the only legitimate government 
on German territory. However, as 
its actual powers are restricted to 
the territory of the German Fed- 
eral Republic, it has only the status 
of a local de jure government in the 
above-mentioned cold civil war. The 
author analyses very carefully the 
various implications resulting from 
these theories. According to him, it 
would be impossible for the Federal 
Republic to enter into or to main- 
tain diplomatic relations with a state 
which recognized the “German 
Democratic Republic.” The adop- 
tion of such an attitude in a cold 
civil war would be just as fateful a 
mistake as when a country engaged 
in a hot civil war were to give up 
all serious efforts to recover seces- 
sionist territory, while limiting itself 
to verbal protestations (cf. the atti- 
tude of Spain during the first years 
after the success of the various revo- 
lutions in its former South-American 
colonies). The view sometimes ad- 
vanced in political circles in Bonn 
that, after all, the Federal Republic 
is a state like all other states ap- 
pears to the author also irreconcila- 
ble with this cold civil war theory. 
According to this theory, the Fed- 
eral Republic can be nothing more 
than a part of the still existing Ger- 
man Reich. In admitting the full 
statehood of the Federal Republic, 
one would have to admit also the 
end of the German Reich and would 
thus be forced to accept the Com- 
munist German view of the “two 
German States.” From the quality 
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of the Bonn Government as a merely 
local de jure government the author 
draws rather wide implications in 
respect to treaties concluded by that 
Government if this Government 
should succeed in extending its au- 
thority to the remaining German 
territory. 

One may disagree with some of 
the author’s conclusions or find them 
unpleasant or an obstacle to certain 
policies tempting in other respects; 
they are nonetheless the fruit of care- 
ful, remarkably dispassionate research 
over a wide and complex field. The 
author quotes extensively also from 
Russian and communist German 
sources. Good use is also made of 
the Spanish and Latin-American 
literature on recognition in general. 

The problem of the nonrecogni- 
tion of the German Democratic Re- 
public is of practical importance also 
in the United States. Recently a New 
York Court’ denied to the Republic 
and to its commercial entities (volks- 
eigene Betriebe) access to the courts 
of New York on the strength of 
nonrecognition of that Republic by 
the United States. 


IGNAZ SEIDL-HOHENVELDERN 
1 Upright v. Mercury Business Machines 
Co., Inc. NYLJ May 9, 1960 and Sept. 20, 
1960. 


ZemManeEK, K. Das Vertragsrecht der in- 
ternationalen Organisationen. Wien: 
Springer-Verlag, 1957. Pp. xi, 159. 


The present volume is the first 
comprehensive representation of the 
law that governs international organi- 
zations and their agreements. The 
learned author investigates with great 
erudition the various international 
treaties which regulate the co-opera- 
tion between international organi- 
zations. He emphasizes the novelty 
of this type of treaties, which do 
not fit into the classical pattern of 
international law, dealing—alleg- 
edly—only with states as bearers of 


rights and duties. Thus a new con- 
ception of international law is com- 
ing into being in our time. 

The author, however, does not 
confine himself to the international 
legal problem as such. Rather, the 
second and main part investigates 
the private-law capacity of these or- 
ganizations. As a consequence of his 
above-stated theory, the author 
demonstrates forcefully that the ca- 
pacity of these organizations to make 
contracts, acquire land, hold funds 
in trust, etc. is based on interna- 
tional law rather than the private- 
legal system of, for instance, the 
country where the organization has 
its situs or where the contract is to 
take effect. The author’s theory is 
well documented and illustrated by 
good examples. Particularly, the lucid 
discussion of international civil serv- 
ice law is one of the highlights of 
the book. 

The book is a valuable contribu- 
tion to modern international law. It 
ought to be translated. 


REGINALD PARKER 


Scuusert, G. A. Quantitative Analysis 


of Judicial Behavior. Glencoe, Illi- 
nois: The Free Press, 1959. Pp. xxi, 
392. 


Statistical techniques in the form 
of summary, bloc, game, and scalo- 
gram analyses have been applied in 
this exploratory work, the objectives 
of which are to consider the utility 
of adapting to the judicial process 
those mensurational approaches that 
have been used to date in the be- 
havioral sciences, and, implicitly, to 
bare for contemplation the varied 
types of research questions that tra- 
ditional public law has failed to con- 
front. The author’s immediate con- 
cern is with the sociopsychological 
dimension of the formal decision- 
making process; his primary con- 
cern is with the motivations which 
lead individual members of the de- 
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cision-making body to select certain 
outcomes rather than others. 

How fully does the Supreme Court 
live up to the law which it decides 
for everybody else? A study of the 
Court’s summary as well as formal 
decisions discloses that the disposi- 
tion of claims upon appellate juris- 
diction is as discretionary as its 
handling of certiorari petitions. Fed- 
eral appeals cases are affirmed 75% 
of the time when they come from 
district courts; when they come from 
the state courts, they are reversed 
with the same frequency. Func- 
tionally, there is an equivalence be- 
tween denial of certiorari to either 
federal or state courts, summary dis- 
missal of state appeals, and sum- 
mary affirmance of appeals from 
federal district courts. The statute 
which defines the Court’s jurisdic- 
tion in appeals cases appears, inter- 
estingly, to be increasingly subject to 
disregard, as is the rule governing 
participation of amici curiae. 

To what extent are the justices 
affected by their brethren in voting, 
and vice versa? What are the most 
cohesive blocs, and what causes 
change in judicial position? The bloc 
analysis technique suggests that Vin- 
son and Warren both were demons- 
trably lead voters; that political party 
afhliation was not significantly re- 
lated to left-right spectrum status; 
and that, at least with the Michigan 
Supreme Court (which is briefly 
analyzed), on workmen’s compensa- 
tion issues, political affiliation had 
bearing upon judicial preferences. 

Game analysis is designed to study 
power relationships in the judicial 
body to permit of a better under- 
standing of the relative effect of 
“nonrational” as well as “rational” 
factors in judicial conduct. It shows 
that on the Supreme Court, the 
smallest group is by no means the 
weakest group, but that center jus- 
tices who are flexible and can de- 
velop affiliations with both left and 
right wield the balance of power. 
The court-packing plan of 1937 and 
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the shifts in alignment that followed 
are illustrative of the “power-seek- 
ing” assumption that is posited as 
of greatest utility in this type of re- 
search. 

Scalogram analysis allows of meas- 
urement of the attitudes of indi- 
vidual judges, and judges in the col- 
lective, towards policy issues that 
confront them, and facilitates iden- 
tification of those with extreme, as 
well as those with consistent, disposi- 
tions toward specific issues. Cases in- 
volving extreme questions and cases 
eliciting the least consistency in ju- 
dicial response may also be identi- 
fied, as can the hypothesis that a 
given case is properly classified 
within a particular set of cases be 
tested. By the same method, the rela- 
tive influence of secondary variables, 
the degree to which “the law,” and 
the extent to which “the facts” bear 
upon decision-making, may also be 
studied. 

This is a noteworthy endeavor 
which, while not without precedent, 
serves to provide a fillip for the in- 
creasingly needy field of public law, 
traditionally subject to Aristotelian 
method, and conventionally barren 
where quantitative research methods 
are involved. The trend in the direc- 
tion of studies in judicial behavior, 
as well as in law, necessitates the 
development of new tools to aid in 
the solution of new problems of 
analysis. Mathematics and social psy- 
chology in particular, and the be- 
havioral sciences generally, have 
something to contribute to those in- 
terested in research frontiers; they 
would appear to have something to 
contribute to the prediction process, 
and the classification process as well. 
The use of several techniques, as 
suggested in this work, offers 
promise of a greater understanding 
of judicial behavior and judicial de- 
cision than could be obtained from 
any single theoretical model or set 
of procedures. 


HILLIARD A. GARDINER 
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Mann, F. A. Das Recht des Geldes. 
Frankfurt/Main-Berlin: Alfred 


Metzner Verlag, 1960. Pp. xvi, 454. 


The present volume is a Germar 
translation of Mann’s standard work 
“The Legal Aspects of Money,” 
which has been reviewed in this 
Journal (Vol. 3 (1954) 583) by 
Joseph Dach. The present reviewer 
joins wholeheartedly in the praise 
stowed therein upon this excellent 
piece of comparative research. If 


NOTICES 


further justification of such praise 
were needed it is found in the fact 
that the German Gesellschaft fiir 
Rechtsvergleichung sponsored the 
translation of this book. The author 
has brought this translation up-to- 
date by mentioning in the footnotes 
the most important decisions and 
articles which were published since 
the last English edition of his work 
appeared in 1953. 
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Special Editor: Kurt H. NapELMANN 
American Foreign Law Association 


REPORTS 


INTERNATIONAL COMMITTEE OF CoMPAR- 
ative Law; Tréves (Trier) Meetinc— 
The annual meeting of the Interna- 
tional Committee of Comparative Law 
as the executive bureau of the Interna- 
tional Association of Legal Science was 
held in the ancient city of Tréves 
(Trier), July 29 and 31, 1961, on the 
invitation of the German national Com- 
mittee, at the time of the annual Ta- 
gung fir Rechtsvergleichung of the 
Gesellschaft fiir Rechtsvergleichung. 
Messrs. R. H. Graveson, President, S. 
Rozmaryn, Vice-President, N.S. Marsh, 
A. Martinez Baez, V. Reinikainen, P. 
S. Romachkin, H. E. Yntema, K. 
Zweigert, M. Ancel (representing J. 
Hamel), and G. Marty (representing F. 
de Sol4 Cafiizares), members of the 
Committee, and also K. Forcart and K. 
Szczerba Likiernik of UNESCO, A. 
Tunc, director of research, K. Lipstein, 
former director of research, and I. Zaj- 
tay, secretary general of the Association, 
attended. The meeting was preceded by 
a Colloque on the Comparison of Legal 
Institutions, particularly in the field of 
Contract and Property, which was held 
jointly with the Tagung, with Profes- 
sor J. Esser of Mainz as chairman. The 
report on the Colloque, which was at- 
tended by Professor Rudolf B. Schles- 
inger as observer representing the 
American Foreign Law Association, is 
to appear in a later issue of this Bulletin. 

Avoiding the currently agitated dis- 
cussions regarding the International 
Faculty of Comparative Law, the pro- 
ceedings of the Committee were rela- 
tively peaceful. Canada was accepted as 
a member of the Association, and re- 





ports on the various publications spon- 
sored by the Committee were consid- 
ered: the national bibliographies of the 
laws of Israel, Czecho-Slovakia, Russia, 
Scandinavia, and a new edition of the 
Yugo-Slav bibliography; the proceedings 
of previous colloques, that for Helsinki 
(1960) already published, and those for 
Warsaw (1958) and Luxembourg 
(1959) being in preparation. Special 
attention was given to the nature of the 
Bulletin d’Information, published by the 
Institute at Barcelona under the aus- 
pices of the Association, and to the 
projects for the preparation of an En- 
cyclopedia of Comparative Law and a 
biographico-historical work on the lives 
of great comparatists and the history of 
comparative law. The adoption of the 
necessary amendment to the statuts, 
anticipated at the previous meeting at 
Helsinki, for the election of the presi- 
dent and vice-president of the Associa- 
tion for two-year terms, was confirmed. 
It was announced that the next meeting 
of the Committee would occur in Lon- 
don, immediately following the Col- 
loque on the New Sources of the Law 
of International Commerce to be held 
in London, September 24-27, 1962. 


HESSEL E. YNTEMA 


INTERNATIONAL CONFERENCE ON Com- 
MERCIAL ARBITRATION—Under the aus- 
pices of the Comité Francais de l’Ar- 
bitrage, an international conference on 
commercial arbitration was held in 
Paris, France, from May 11 to 13, 1961. 
About 160 delegates from France, Great 
Britain, Belgium, the Netherlands, 
Sweden, Italy, Western Germany, Yu- 
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goslavia, Greece, Turkey, and the 
United States were in attendance. The 
conference dealt with four important 
aspects of commercial arbitration: (1) 
separability of the arbitration clause 
from the main contract, enabling arbi- 
tration to proceed in despite of the prin- 
cipal contract’s invalidity; (2) uniform- 
ity of arbitration rules for arbitration 
centers; (3) establishment of an inter- 
national office for: (a) designation of 
arbitrators, (b) determination of arbi- 
tral procedure, (c) registration of 
awards to facilitate their execution in 
another country; (4) arbitration be- 
tween governments or public bodies and 
private parties. 

Detailed reports had been prepared 
and were circulated, which made the 
discussions in the four commissions 
a fruitful venture. The conference 
adopted recommendations that further 
study be given to the legal issues in- 
volved and to the practice in arbitral 
tribunals and courts of the various coun- 
tries. This expert discussion of the 
manifold problems considered will 
further promote knowledge about and 
use of commercial arbitration, especially 
in international relations. 


MARTIN DOMKE 


San José CoNFERENCE ON Wor-p Peace 
TuroucH Law—The American Con- 
ference on World Peace Through Law, 
held in San José, Costa Rica, on June 11 
to 14, 1961, and attended by lawyers 
of the 23 nations in the Western Hem- 
isphere, marked a milestone in the 
World Peace Through Law program 
of the American Bar Association. An 
unusually distinguished representation 
of attorneys, including eighteen past 
and present National Bar Association 
presidents, an equal number of dele- 
gates with experience in law teaching, 
and others with extensive diplomatic, 
judicial and cabinet experience, partici- 
pated in the vigorous discussions and 
debates which took place throughout 
the meeting. 

The highlight of the Conference is 


the “Consensus of San José,” a seven- 
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page document approved at the final 
meeting, containing an outline of a 
program to strengthen the role of law 
in the world community. The Con- 
sensus contains many items of interest 
to lawyers concerned with the field of 
international law. Noteworthy is a par- 
tial list of general principles, whose ac- 
ceptance is considered essential to an 
effective international legal system. In 
addition there are three other aspects of 
the “Consensus” which appear to be of 
special significance. 

The first is the recommendation that 
at the World Conference which will 
follow the fourth and final Continental 
Conference consideration be given to 
designating a World Rule of Law Year. 
Basically, the feeling behind this sug- 
gestion is that if lawyers of the world 
mobilize for a co-operative effort of 
research, education, and action, strides 
in the development of international law 
may be made similar to those achieved 
in the field of science by the Interna- 
tional Geophysical Year. 

The second is that the World Confer- 
ence approve a plan to establish on a 
permanent basis a “World Peace 
Through The Law Institute.” Funda- 
mentally, the job of the Institute would 
be similar to that of the World Rule of 
Law Year; that is, undertaking a co- 
ordinated program of research, educa- 
tion, and co-operative action utilizing 
all existing institutions and international 
and national organizations to effectuate 
the objectives and purposes of the 
World Peace Through Law program. 

The third and probably most signifi- 
cant matter contained in the “Consen- 
sus” is one which on the surface may 
not appear particularly striking. This 
concerns the pledges of active support 
and promises to carry on the work of 
the Conference in each of the American 
nations through the formation of com- 
mittees for national and local bar as- 
sociations, and to support the program 
of sustained effort outlined in the “Con- 
sensus” to the end that a rule of law 
will govern all men. 

Based upon the experience at San 
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José the subsequent continental confer- 
ences and world conference will most 
certainly add to the gathering momen- 
tum of this program. With the creation 
of a meaningful, practicable, and con- 
tinuing world-wide program of re- 
search, education, and co-operation, the 
legal profession—practising lawyers, 
professors, judges, and governmental 
legal advisers—will play an increas- 
ingly vital role in the establishment of 
a world where peace and justice will 
grow ever nearer on the firmest of 
foundations—the rule of law. 


CHARLES S. RHYNE 


INTERNATIONAL AsSOCIATION OF Law 
Lipraries—T wo years, to the date, from 
its organizational meeting, the Inter- 
national Association of Law Libraries 
held its second meeting on June 24-25, 
1961, at the Harvard Law School, Cam- 
bridge, Mass. Fifty-two registrants, com- 
ing from Argentina, Canada, England, 
Malaya, Switzerland, and the United 
States, participated in the meeting. Pres- 
ident William R. Roalfe, of Northwest- 
ern University School of Law, presided 
at the first general session, at which 
Douglas W. Bryant, of the Harvard 
University Library, spoke on “The In- 
ternational Aspects of Library Work” 
and Joseph Groesbeck, of the United 
Nations Library, New York, on “Inter- 
national Organizations: A Century of 
Growth.” The second session, George 
A. Johnston, of the Law Society of 
Upper Canada, presiding, was con- 
cerned with collection development. 
K. Howard Drake, of the Institute of 
Advanced Legal Studies, London, and 
Dr. Adrien Veillon, of the Faculty of 
Law Library, Basle, spoke on “The 
Improvement of American Law Col- 
lections in Libraries Outside of the 
United States”; William B. Stern, of 
the Los Angeles County Law Library, 
and Dr. Jorge B. Vivas, of the Ar- 
gentine Library of Congress, spoke 
on “The Establishing and Developing 
of World Law Libraries.” The third 


and final session completed the collec- 
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tion development theme with Kurt 
Schwerin, of Northwestern University 
School of Law, speaking on “Foreign 
Law Collections in American Libraries.” 

The Association has as its stated 
purposes the promotion of the work 
of individuals, libraries, and other in- 
stitutions and agencies concerned with 
the acquisition and bibliographic proc- 
essing of legal materials collected on a 
multi-national basis, and the facilita- 
tion of research and other uses of such 
materials on a world-wide basis. Vari- 
ous steps are planned to give effect to 
these purposes. The Association will 
serve as an information center for the 
benefit of all interested persons. A list 
will be prepared of law libraries in all 
parts of the world which collect legal 
materials on a multi-national basis, 
with description of the materials col- 
lected and the services provided. The 
Association will assist in the further 
development of existing law libraries 
and encourage creation of new ones 
where needed. It will promote in- 
creased exchange of books and other 
library materials between law libraries 
on an international basis. And because 
library service is a field in which prac- 
tical experience in another library may 
be beneficial both to the person in- 
volved and the institution represented, 
especially when the experience is in a 
highly developed library, the Associa- 
tion will endeavor to develop plans 
where visits and exchanges of person- 
nel can be arranged. 


EARL C. BORGESON 


EIGHTH ConcrEss OF THE AssOcIATION 
INTERNATIONALE De Droir PEenat— 
The Eighth Quadrennial congress of 
the Association Internationale de Droit 
Pénal was held in Lisbon, Portugal, 
from September 21 to 27, 1961, at the 
invitation of the Portuguese Govern- 
ment. Despite a last minute withdrawal 
of the Soviet delegation, this was one of 
the best attended congresses of the As- 
sociation, with more than 360 partici- 
pants. Well organized by the Portu- 
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guese Government, which offered splen- 
did hospitality, and the officers of the 
Association, and preceded by planning 
sessions and preliminary seminars, the 
work of the conference progressed suc- 
cessfully. The scholarly discussions took 
place in an atmosphere of mutual re- 
spect and at no time got lost in ideo- 
logical controversy. The authority of 
this organization of the world’s leading 
scholars in criminal law makes certain 
that the resolutions adopted at the con- 
ference will be considered as important 
statements of criminal theory, with di- 
rect effect on criminal legislation in a 
number of countries. 

For American criminal law scholar- 
ship, this congress was of special sig- 
nificance. It marked the first active 
participation of an American delega- 
tion and the admission to the Associa- 
tion of an American National Section, 
headed by Professor Gerhard O. W. 
Mueller as president, Professor Louis B. 
Schwartz as vice president, and Pro- 
fessor Helen Silving as secretary. In 
attendance from the United States 
were: Professors José M. Canals, B. J. 
George, Jr., and Jerome Hall, Dr. Al- 
bert Hess, Professor William C. Jones, 
Mrs. Virginia Mueller, Professors Ger- 
hard O. W. Mueller, and Louis B. 
Schwartz. 

The four topics on the agenda were: 
1. The Problems Raised in Modern 
Penal Law by the Development of Non- 
Intentional Offenses; 2. The Methods 
and Technical Procedures Employed in 
the Execution of the Penal Sentence; 
3. The Problems Raised by Publicity 
Given to Criminal Activity and Crim- 
inal Procedure; 4. The Application of 
Foreign Penal Law by the National 
Judge. Reports on the subjects by the 
national sections had been submitted 
in advance and printed in the Revue 
Internationale de Droit Pénal. 

The results of the discussions cannot 
be given in detail but it is interesting 
to note that a resolution favoring crim- 
inal liability for unconscious negligence 
was defeated, that a resolution calling 
for fact-finding studies on the impact 
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of publicity upon crime and criminal 
proceedings was adopted, and that the 
American bi-partition of the trial proc- 
ess with separate inquiries into the fact 
of commission of the crime and the 
factors determinative of the sentence 
was endorsed in principle. The reso- 
lutions will be published in the Revue 
Internationale de Droit Pénal. 


GERHARD 0. W. MUELLER 


CONFERENCE ON INTERNATIONAL Jv- 
pictaL AssistancE—A Conference on 
International Judicial Assistance, ar- 
ranged and sponsored by the Italian- 
United States Center of Judicial Studies 
with the co-operation of the Institute 
of Judicial Administration, was held at 
Milan and Varese, Italy, August 26 to 
29, 1961. Reports on the subject of 
International Judicial Assistance, with 
special reference to the relations be- 
tween Italy and the United States, had 
been prepared in advance of the meet- 
ing. The American report was pre- 
pared by Professor Hans Smit and 
Arthur R. Miller, director and associate 
director of the Columbia Law School 
Project on International Procedure. The 
Italian report was prepared by Profes- 
sor G. Venturini, Professor G. Pau, 
and Doctor A. Bernardini, under the 
supervision of Professor Angelo Piero 
Sereni. The general report, summariz- 
ing and synthesizing the two basic re- 
ports, was prepared by the latter. 

The following topics were discussed 
in separate working committees: Serv- 
ice of Foreign Papers, Letters Roga- 
tory, Proof of Foreign Law, Recogni- 
tion of Foreign Judgments, and Assist- 
ance in Criminal Matters. Resolutions 
were adopted on each topic which will 
be published in due course. 

The American delegation, headed by 
Judge Charles E. Clark, included: 
Messrs. Philip W. Amram, Samuel C. 
Coleman, George C. Doub, Shelden D. 
Elliott, Eric Feldman, Mrs. Doris Jonas 
Freed, Stanley H. Fuld, Lawrence J. 
Fuller, Irving R. Kaufman, Robert C. 
Kelso, Mrs. Fannie J. Klein, Peter J. 
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Kooiman, John Lynch, Arthur R. Mil- 
ler, Gerhard O. W. Mueller, Emory H. 
Niles, Cecil J. Olmstead, Joseph M. 
Perillo, Arnold I. Ross, John H. Scott, 
Otto C. Sommerich, Leland L. Tolman, 
and Francis R. Valente. 

It was resolved that a permanent 
committee be established by the Italian- 
United States Center of Judicial Studies 
and the Institute of Judicial Adminis- 
tration for the purpose of submitting 
studies and proposing solutions of the 
problems pertaining to international ju- 
dicial assistance discussed at the con- 
ference, with special reference to rela- 
tions between Italy and the United 
States. 


701TH CONFERENCE OF THE NATIONAL 
CoNFERENCE OF COMMISSIONERS ON 
Unirorm State Laws—At the 70th 
conference of the National Conference 
of Commissioners on Uniform State 
Laws, held in St. Louis, Missouri, the 
week of July 31 to August 4, 1961, the 
following acts were approved: 1. Uni- 
form Death Tax Credit Act; 2. Uni- 
form Non-Resident Individual Income 
Tax Deductions Act; 3. Uniform Code 
of Military Justice; 4. Revised Model 
State Administrative Procedure Act; 
5. Model Nuclear Facilities Liability 
Act. The Nuclear Facilities Liability 
Act was changed from a Uniform to a 
Model Act after a spirited debate on 
the floor of the Conference. The four 
Uniform Acts have since been approved 
by the House of Delegates of the 
American Bar Association. Also con- 
sidered by the Conference was the 
draft of a Uniform Extraterritorial 
Service of Process Act, but no final 
action was taken. Discussion of a draft 
of a Uniform Recognition of Foreign 
Money-Judgments Act was begun and 
will be continued at the 1962 session. 
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INTERNATIONAL Facutty oF Com- 
PARATIVE Law—The Summer Session 
of the International Faculty of Com- 
parative Law, Luxembourg, was held 
from July 17 to September 5, 1961. The 
first part of the session was devoted to 
the law of the European Communities. 
Courses were on the origin of the Com- 
munities, the treaties, the institutions, 
and common legal problems. The sec- 
ond part was devoted to Comparative 
Law. The general program provided, 
in addition to a general introduction, 
introductions to the common law sys- 
tem, the Romanist systems, and the 
Soviet system of law, as well as courses 
on specific subjects. The topic chosen 
for the general program was “Torts.” 
The principal legal systems were cov- 
ered on a comparative basis. The or- 
ganization of the session was in charge 
of Acting Dean Karl H. Neumayer, of 
the Faculty of Law of Lausanne, and 
Secretary General Jean Welter, member 
of the Luxembourg Bar. 


Facutté INTERNATIONALE POUR L’EN- 
SEIGNEMENT DU Drortr Comparé—Un- 
der the auspices of the Association In- 
ternationale pour l’Enseignement du 
Droit Comparé and the Finnish Na- 
tional Committee of Comparative Law, 
a Summer Session was held in Hel- 
sinki from June 30 to July 31, 1961. 
In the first cycle, introductions were 
given to the various legal systems and 
in the second, selected topics of private 
and public law were covered on a com- 
parative basis. Round tables were on 
Radio and Television in Public Law, 
Labor Jurisdictions, Contracts of Ad- 
hesion, and Legal Status of Foreign 
Investments. In charge of organiza- 
tion was Vice Dean Felipe de Sola 
Cafiizares, of Paris and Barcelona. 


ANNOUNCEMENTS 


ParKER ScHOOL SUMMER PROGRAM IN 
Foreicn Law—The Parker School of 
Foreign and Comparative Law will 
hold its sixth Summer Program in 





Foreign Law on the Columbia Uni- 
versity campus from June 4 to June 29, 
1962. Enrollment will be limited to 
approximately twenty selected lawyers. 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


The objectives of the program are to 
give the participants a method of ap- 
proach to the legal problems faced by 
Americans doing business abroad and 
to acquaint them with the more im- 
portant of these problems. Matters to 
be discussed include: problems of lan- 
guage; problems of dealing with for- 
eign governmental authorities and of 
analyzing the legal climate of a foreign 
country; organization of the bench and 
bar in civil law countries; contracts, 
and codification in civil law systems; 
legal status of American business en- 
terprises in civil law systems; bases of 
taxation; bases of jurisdiction, execu- 
tion of foreign judgments, arbitration; 
effectiveness of choice of forum provi- 
sions; antitrust laws, and monetary, im- 
port, tax, and labor controls; economic 
integration and unification of law in 
civil law countries, the impact of the 
Common Market and of the Coal and 
Steel Community upon American busi- 
ness enterprise. Further information 
can be obtained from the Parker School 
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of Foreign and Comparative Law, Co- 
lumbia University, Law School Build- 
ing, New York 27, New York. 


TABLE OF MEETINGS SCHEDULED FOR 
SumMER, 1962—International Bar As- 
sociation, 9th Conference, Edinburgh, 
Scotland, July 16 to 20, 1962. (In- 
quiries: The International Bar Associa- 
tion, 501 Fifth Avenue, New York 17, 
N. Y.). 

Union Internationale des Avocats, 19th 
Congress, Lisbon, Portugal, July 23 to 
27, 1962. (Inquiries: Mr. Alexis Cou- 
dert, 488 Madison Avenue, New York 
22, Mi. ¥.). 

Vith International Congress of Com- 
parative Law, Hamburg, Germany, 
July 30 to August 4, 1962. (Inquiries: 
Prof. John N. Hazard, Columbia Uni- 
versity, New York 27, N. Y.) 

50th Conference of the International 
Law Association, Brussels, Belgium, 
August 19 to 25, 1962. (Inquiries: The 
Hon. Secretary, American Branch, New 
York University Law Center, New 
York 3, N. Y.) 
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